STATE OF MICHIGAN

COURT OF CLAIMS

MARC EDWARDS,

An individual,

Plaintiff,
v Case No. 18-000110-MZ
WAYNE STATE UNIVERSITY, HON. Christopher M. Murray

a Michigan state public body,

Defendant,
Patrick J. Wrnight (P54052) Linda M. Galante (P35914)
Derk A. Wilcox (P66177) Kristen L. Cook (P75034)
Attorneys for Plaintiff Office of the General Counsel
140 West Main Street Wayne State University
Midland, MI 48640 Attorneys for Defendant
(989) 631-0900 656 West Kirby, 4249 FAB

Detroit, M1 48202
(313) 577-2268

DEFENDANT WAYNE STATE UNIVERSITY’S 4/11/2019
RESPONSE TO PLAINTIFE’S 3/21/2019 MOTION FOR

MCR 2.116(C)(10) SUMMARY DISPOSITION

NOW COMES Defendant, WAYNE STATE UNIVERSITY, by and through its attorneys,
the Office of the General Counsel, and for its Response to Plaintiff's Motion for MCR

2.116(C)(10) Summary Disposition, states as follows:
1. Admitted.

2. Denied as untrue.



3. Upon information and belief, Defendant admits that in response to Plaintiff’s First
FOIA request, Defendant provided some emails and advised that it would search others and advise

as to their applicability. Defendant denies the remaining allegations herein as untrue.

4, Denied as untrue.
5. Denied as untrue,
6. Denied as untrue.
7. Defendant admits that during the pendency of this case, Defendant has produced a

large quantity of requested materials. Defendant further admits that it has refused to produce

certain documents requested by Plaintiff but states that the documents that it has refused to produce

are exempt from FOIA.
8. Admitted.
9. Defendant neither admits nor denies for lack of knowledge that after conducting

discovery, Plaintiff believes that there does not exist any genuine issue as to any material fact.
Defendant denies as untrue that this Court can and should grant summary disposition in favor of
Plaintiff under MCR 2.116(C)(10). Defendant admits that summary judgment in favor of
Defendant is appropriate.

WHEREFORE, Defendant WAYNE STATE UNIVERSITY respectfully requests that this
Honorable Court deny Plaintiff’s Motion for MCR 2.116(C)(10) Summary Disposition and instead
grant Summary Disposition in favor of Defendant and dismiss Plaintiff’'s Complaint in its entirety
pursuant to MCR 2.116(I)(2). Defendant further requests that this Court award costs wrongfully

incurred in defense of this action pursuant to MCR 2.114.
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Respectfully submitted,

OFFICE OF THE GENERAL COUNSEL
OF WAYNE STATE UNIVERSITY

By: M@

LINDA M. GALANTE (P35914)

KRISTEN L. COOK (P75034)

Attorney for Defendant Wayne State University
656 W. Kirby, St. 4259

Detroit, MI 48202

(313) 577-2268

Dated: April 11,2019
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INTRODUCTION

Plaintiff Marc Edwards has issued several requests to Defendant Wayne State University
("*WSU”) under Michigan’s Freedom of Information Act (“FOIA™) relating to research conducted
by Dr. Shawn McElmurry, a WSU professor and scientist. The only such FOIA request that
remains at issue in this lawsuit is a request dated March 3, 2018 in which Plaintiff sought certain
slides from a presentation given by Dr. McElmurry as described in detail below. WSU has
produced the majority of that presentation. It has, however, withheld Dr. McElmurry’s intellectual
property from only four slides as such information is exempt from FOIA pursuant to Michigan’s
Confidential Research and Investment Information Act (“CRIIA”) due to the fact that the
information has not yet been published. See MCL 390.1554(1)(a). Plaintiff now asks this Court
to order disclosure of each slide containing unpublished intellectual property. There is no basis
for Plaintiff’s requested relief. As set forth below, not only was WSU’s denial of Plaintiff’s FOLA
request justified under CRIIA, but the information sought is also exempt from disclosure pursuant
to MCL 15.243(1)(y) as disclosure would pose a threat to the security and safety of the residents
of Flint, Michigan, as explained in the Argument below.

FACTS

WSU is a leading research University in Michigan and the United States. Dr. Shawn
McElmurry is a WSU professor and scientist who, along with other faculty and graduate student
researchers, has been extensively involved in researching various aspects of the Flint water crisis.
In particular, Dr. McElmurry received grant funding from the National Institutes of Health (“NIH")
to research rapid response to contaminants in Flint drinking water. As of the filing of this Motion,

Dr. McElmurry’s research is still in the process of being submitted for peer review as part of the
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pre-publication process. It has not been published in any journal. Dr. McElmurry expects the
results of his research to be published within the next several months. (Ex. A, §§ 1-4, 25-26).

On or about July 27, 2017, Michigan State University (“MSU”) invited Dr. McElmurry to
give a plenary presentation on October 27, 2017 at MSU’s 5™ annual Research Symposium —
Urban Environment: Sustainable Solutions for the Future. (EX. B). The Symposium, organized
by Environmental Science and Policy Program (ESPP) Graduate Fellows, was directed primarily
at students and served as a forum for early career environmental researchers (i.e. students) to
highlight their research and have the opportunity for professional development. (Exs. B-C).
External speakers were asked to attend to share their experiences and identify collaborative
opportunities. As reflected in a brochure regarding the event, the Symposium would “showcas[e]
oral and poster presentations of graduate student research projects.” The three primary objectives
of the Symposium, as described in the brochure, were:

¢ To promote environmental research at MSU and Great Lakes region with the special
emphasis on supporting students and recognizing student success.

¢ To create an interdisciplinary forum for students and faculty from various MSU Colleges
to network and showcase their research in the area of environment.

e To ascertain and promote MSU'’s role as a regional and national leader in environmental
science and policy across MSU’s research, education, and outreach mission. (Ex. C).

Dr. McElmurry accepted MSUs invitation and presented at the Symposium as a plenary
speaker on October 27, 2017. During his one hour presentation entitled “The Challenge of
Mitigating Risk Associated with Aging Drinking Water Infrastructure in Shrinking Cities: Lessons
Learned from Flint,” Dr. McElmurry provided an overview of his then-ongoing, unpublished
research to this effect. Dr. McElmurry estimates that 30-40 people total attended his presentation,
the majority of whom were MSU students, as contemplated by the Symposium objectives. There

were also a few MSU faculty members. Of note is that it is common within the academic research
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community for scientists to provide highlights of their ongoing, unpublished research at
symposiums and conferences. (Ex. A, 99 5, 9-11).

Dr. McElmurry’s presentation consisted of approximately 43 PowerPoint slides. While he
displayed each slide for a brief time during his presentation, no handouts were provided, and no
audience member ever had access to the slides. Most of these slides consisted of non-confidential
photos, charts and graphs, many of which were taken from external sources and readily available
to the public. Four of the slides, however—slides 22, 23, 25 and 33—contained Dr. McElmurry’s
intellectual property. Specifically, slides 22 and 23 contain results of Dr. McElmurry’s
manipulations of a model simulation provided pursuant to a memorandum of understanding by the
City of Flint, which shows the flow of water within the City of Flint and the pipe network that
constitutes the municipal drinking water system within the City, Slide 25 contains Dr.
McElmurry’s hypothesis for his research, and slide 34 contains findings pertaining to a water
analysis from various Flint homes. (Ex. A, 49 9, 12-16).

While there was minimal risk that the students in attendance would seek to use this
intellectual property, Dr. McElmurry took precautions in order to protect the information on these
slides from disclosure. Prior to his presentation, he informed the audience of the confidential
nature of the inforration and advised that any photos or recordings of any form were prohibited.
Further, Dr. McElmurry went into little, if any, detail regarding the slides containing his
intellectual property. He did not observe anyone taking photos or making recordings of the
information contained in his slides and, to his knowledge, there has been no disclosure of such
information. (Ex. A, 49 17-19). If such information had become public, Plaintiff would certainly

not be seeking the information in this lawsuit.
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Dr. McElmurry also continues to take measures to protect the information on the slides at
issue and underlying data from public disclosure. All research and data pertaining to the slides, as
well as the slides themselves, are stored electronically on password-protected computers. The data
is encrypted when possible, access via a cloud drive requires two-factor authentication, and the
only storage of the information is in password-protected folders. Dr. McElmurry can remotely
delete the research and data at any time. (Ex. A, 99 20-21).

Only a select few individuals have access to the research and underlying data at issue, and
this group is limited to other researchers working on the project. These include a researcher at the
University of Michigan; two WSU PhD students who have worked under Dr. McElmurry’s
supervision; and WSU assistant professor. Notably, Dr. McEImurry has not shared the Flint
model, which serves as the basis for slides 23 and 24, with anyone outside of his supervision. (Ex.
A, 19 22, 24).

Dr. McElmurry had no intent to publish his research at the Symposium, nor was it ready to
be published even if he had wanted to as his research was ongoing. Nor is it customary for
academics to publish their research to a limited group of students from one university. Once the
research is ready for publication—following peer review—the NIH will also publish it, as the
funding agency, in PubMed, which provides open access to the public. To date, NIH has made no
publication of Dr. McElmurry’s data or research. This is the typical manner in which publication
occurs in the academic community. (Ex. A, {1 6-8, 25-27).

On or about March 3, 2018, Plaintiff issued a FOIA request to WSU seeking, among other
items, the slides from Dr. McElmurry’s presentation. WSU has provided all but the four slides
containing unpublished intellectual property. Following WSU’s denial, in part, of his FOIA

request, Plaintiff filed the instant lawsuit asserting various FOIA violations. (See Plaint. MSD).
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Plaintiff acknowledges that the only issue remaining, however, is whether WSU properly denied
Plaintiff’s request for the four slides. (Plaint. brief, p. 10).

Plaintiff now seeks summary disposition on this sole issue pending before this Court.
Plaintiff’s Motion should be denied as the information sought is: 1) unpublished intellectual
property of a WSU employee that is exempt from FOIA pursuant to § 390.1554(1)(a) of CRIIA;
and 2) falls within the FOIA exemption for public water supply designs where disclosure would
impair a public body’s ability to protect the security or safety or persons or property. See MCL
15.243(1)(y).

ARGUMENT
L STANDARD OF REVIEW

“Summary disposition is appropriate under MCR 2.116(C)(10) if the proffered evidence
fails to establish a genuine issue of material fact and the moving party is entitled to judgment as a
matter of law.” Hiner v Mojica, 271 Mich App 604, 608, 742 NW2d 914 (2006). In this case,
the undisputed facts show that WSU is entitled to summary disposition in its favor pursuant to
MCR 2.116(1)(2), which permits the court to render judgment in favor of the non-moving party
where it appears that it, rather than the moving part, is entitled to judgment.

IL PLAINTIFF FOCUSES LARGELY ON MISCHARACTERIZED AND
IRRELEVANT INFORMATION.

In order to make a determination on the sole remaining issue in this case, this Court need
only consider whether the information contained on the four slides at issue falls within the scope
of the FOIA exemptions asserted by WSU—i.e. a CRIIA exemption for unpublished intellectual

property and an express FOIA exemption relating to the safety and security of the public, as
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discussed in detail below.'

However, in order to avoid further unwarranted prejudice and to
preserve Dr. McElmurry’s reputation, WSU feels it is important to note that in discussing certain
LARA findings, Plaintiff omits that LARA found that Dr. McElmurry did not violate any standard
of practice and/or professional conduct as it relates to the Professional Engineering Occupation.
(Plaintiff Ex. A). Further, following its investigation, LARA took no action whatsoever with

respect to Dr. McElmurry’s license. (Ex. D).

Ill. CRIIA’s INTELLECTUAL PROPERTY EXEMPTION APPLIES TO THE
REQUESTED RECORDS.

Pursuant to Michigan’s FOIA, the public is generally entitled to access public records of a
public body. The Act does, however, set forth certain types of records that are exempt from
disclosure in response to a FOIA request. See MCL 15.243. One such exemption is for “[r]ecords
and information specifically described and exempted from disclosure by statute.” MCL
15.243(1)(d). Michigan’s CRIIA was enacted, among other reasons, “to protect from public
disclosure certain information obtained in research and related activities of public universities and
colleges...” See CRIIA, MCL 390.1551, et seq. Pursuant to this purpose, CRIIA contains statutory
exemptions to FOIA, including the following that is relevant to the instant Motion:

Sec. 4.

(1) Except as otherwise provided in this section, the following information in which
a public university or college holds an interest, or that is owned, prepared, used, or

Accordingly, it is unnecessary for this Court to consider Plaintiff’s scientific work; his
characterization of his own accomplishments; his unsubstantiated and defamatory accusations of
wrongdoing by Dr. McElmurry; the history of Plaintiff’s other resolved FOIA requests with
Defendant; and Plaintiff’s self-serving characterization of WSU’s responses to those other
resolved requests. Despite acknowledging that the “background” information that he provides is
“not a fact at issue in the case,” Plaintiff nonetheless spends pages of his brief discussing these
issues in an apparent attempt to distract the Court from the issue at hand and to prejudice WSU.
While WSU disagrees with Plaintiff’s characterization of these irrelevant facts, it will not waste
the Court’s time refuting each of Plaintiff’s points as this would not aid the Court in resolving
the instant Motion.
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retained by, or in the possession of, a public university or college, is exempt from

disclosure as a public record under the freedom of information act. ..

(a) Intellectual property created by a person employed by or under contract to a

public university or college for purposes that include research, education, and

related activities, until a reasonable opportunity is provided for the information to

be published in a timely manner in a forum intended to convey the information to

the academic community. MCL 390.1554(1)(a).
WSU relied on § 1554(1)(a) of CRIIA in initially withholding information from the four slides at
issue, and it has consistently asserted this exemption through this litigation. (See Plaint. MSD).

In arguing that the slides do not fall within the scope of the above CRIIA exemption,
Plaintiff does not dispute that the slides sought contain intellectual property created by an
employee of a public university (i.e. Dr. McElmurry) for research purposes. Rather, the only
element of the exemption Plaintiff challenges is whether a reasonable opportunity has been
provided for the information to be published in a forum intended to convey the information to the
academic community, which is the standard set forth in MCL 390.1554(1)(a).

As discussed below, the parties primarily dispute the meaning of the word “published” as
used in CRIIA and as applied to the undisputed facts. Plaintiff contends that Dr. McElmurry
published his research at the Symposium, WSU maintains that he did not.

A. Even Looking Solely to the Dictionary Definitions Offered by Plaintiff, the
Information in Dr. McElmurry’s Slides was not Published.

In order to resolve the parties’ sole remaining dispute, it is first necessary to determine
what “published” means within the context of CRIIA. As CRIIA does not define “publish,” it is
appropriate to look to external sources. In arguing that Dr. McElmurry published the information
in his slides at the Symposium, Plaintiff relies solely on dictionary definitions of “publish” and
“publication.” WSU does not dispute that in some instances, it is appropriate to refer to dictionary

definitions in ascertaining the meaning of a word that is not defined in a statute. This should be
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done, however, only where the word or phrase at issue is not a technical term or term of art. MCL
8.3a; People v. Flick, 487 Mich 1, 11 (2010).

The term “publish,” as used in the context of academic research, is a technical term and
therefore, it is inappropriate to rely only on dictionary definitions of the term. Further, even if it
were not a technical term, courts must define ambiguous and undefined terms within the context
of the statute. Flick, 487 Mich. at 11. Plaintiff fails to engage in any such analysis. Even looking
no further than the dictionary definitions offered by Plaintiff, it is clear that Dr. McElmurry did
not “publish” the information on his slides at the Symposium.

Plaintiff offers several definitions of the words “publish” and “publication,” which he
contends are applicable to Dr. McElmurry’s presentation. Notably, each definition contemplates
disseminating information to a wide audience and/or providing access to physical copies of a work
to the public. For example, the definition of “publish”, as cited by Plaintiff, includes “to make
generally known,” to “produce or release for distribution,” to “disseminate to the public,” and “to
distribute copies (of a work) to the public.” Similarly, per Plaintiff’s cited sources, “publication”
means “the act of declaring or announcing to the public.” (Plaint. Brief, p. 11). Applying these
definitions, Dr. McElmurry did not “publish” the slides at the Symposium.

By making one presentation at the request of MSU to a small group of mostly MSU
students, Dr. McElmurry did not make his work “generally known” or disseminate or distribute
his work to the public. Furthermore, Dr. McElmurry took steps to ensure that his intellectual
property would not be further disclosed and thus made generally known or disseminated to the
public at large by prohibiting any recording of his presentation or retention of the information on

his slides, and by denying access to physical copies of his slides. (Ex. A, 99 10, 12, 17).
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Similarly, Dr. McElmurry has not given the general public access to the slides or the
intellectual property contained therein. Rather, only a select group of individuals working on the
research with Dr. McElmurry have access to such information. (Ex. A, 9 22-23).

B. Plaintiff’s Alternative Arguments as to Publication Likewise Fail.

Rather than apply the definitions that he offers to the facts, Plaintiff instead offers various
alternative reasons as to why Dr. McElmurry had a reasonable opportunity to publish the
information in his slides in a timely manner in a forum intended to convey the information to the
academic community. These arguments are similarly unpersuasive.

i, Plaintiff’s “showcase” argument fails to distinguish between types of
presenters at the symposium.

Plaintiff first argues that Dr. McElmurry published his intellectual property at the
Symposium because the presenters were at the event for the express purpose of “showcase[ing]
their research.” (Plaint, Brief, pp. 9, 12). There is no basis for Plaintiff’s assertion. The language
on which Plaintiff relies is contained in a brochure regarding the Symposium, which states one
objective was: “To create an interdisciplinary forum for students and faculty from various MSU
Colleges to network and showcase their research in the area of environment.” (Ex. C). Dr.
McElmurry, however, is not an MSU student or faculty member. Since the objective set forth in
the Symposium brochure is inapplicable to the slides at issue, and the available evidence reflects
that Dr. McElmurry was not at the Symposium to publish his research, Plaintiff’s argument fails.
(Ex. A, 99 1-2, 7-8).2

ii, Plaintiff’s additional arguments do not support a finding of publication.

? WSU further disputes that “showcase” means to publish.
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Plaintiff nakes several other cursory arguments regarding publication that are again wholly
unrelated to the definitions that he offers. For example, he makes much of the fact that the audience
at the Symposium was not restricted. While true that no andience member was per se restricted
from attending, Plaintiff fails to address the crucial fact that the Symposium was targeted only at
MSU students and faculty who do environmental research, and the audience consisted largely of
students.* (Exs. B and C).

One subset of people from one university hardly constitutes the general public, and giving
a brief overview of ongoing research to approximately 30-40 members of this already small subset
is not what one would typically consider to be making research or data “generally known” or
disseminating to the public. Moreover, presenting to a group of students who do not even attend
the university at which the researcher is employed would be wholly inconsistent with the way in
which academics typically publish their research. (Ex. A, 49 1, 7, 9-10). In the academic
community, publication is generally done in a peer-reviewed journal. (See also discussion in
Section C below).

Plaintiff also attempts to prove publication by noting that that the audience members at Dr.
McElmurry’s presentation were not provided with non-disclosure agreements at the Symposium
as a condition of attendance. Even so, Dr. McElmurry employed other adequate measures to

prevent further disclosure of his materials. (See Ex. A, 4 12, 17-18, 20-24). In addition to

3 Plaintiff notes that WSU initially stated that the Symposium was invitation only. WSU has
since clarified that the presenters received invitations to speak as opposed to the Symposium as a
whole being invite only. Regardless, the Symposium was still targeted at only a small subset of
MSU students and faculty (i.e. environmental researchers) as opposed to the larger academic
community. Further, the forum was not one designed for researchers to publish their work but
was instead designed to allow students to benefit from the opportunity to present their work;
expand their knowledge; foster their interests regarding current, ongoing environmental research
in the community; and develop professional relationships. (Exs. B and C).
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prohibiting recording or photographing of his slides, Dr. McEImurry used his own laptop at the
Symposium. He declined the organizers request to load his slides onto a local computer set up for
the presentation as this would have allowed third-party access to the slides. (Ex. A, € 12). To the
extent that Plaintiff argues that no enforcement measures were taken post-presentation to prevent
disclosure, there was no need for this as no recordings took place per Dr. McElmurry’s
observations of the small audience. (Ex. A, 94 12, 19).

Plaintiff similarly suggests that in order to avoid a publication finding, there should have
been some security in place to prevent against the recording of Dr. McElmurry’s slides. Just as
there is no requirement that one must utilize a non-disclosure agreement to avoid his/her research
being deemed published, there is likewise no requirement that a researcher presenting a mere
overview of his research as a plenary speaker must hire or demand security personnel to monitor
an audience. If this were true, it is hard to imagine that anyone would agree to present at the
Symposium. Plaintiff offers no authority to this effect, and WSU knows of none.

Finally, Plaintiff confusingly seeks to establish publication through an unofficial definition
of publication provided by WSU in the discovery process. Specifically, he asserts that WSU has
backtracked from saying that publication must be made to “the entire academic community” in
now stating that the use of the word “entire” was superfluous. This point is not disputed and there
is little need to dwell on it. Common sense dictates that WSU, of course, did not mean that research
must be published to every single individual in the academic community in order to meet the
definition of publish. This would be virtually impossible to do. If Plaintiff needs clarification on
this point, however, WSU simply meant that in order to be published, work must be shared with

the academic community at large, typically in a peer-reviewed journal, as opposed to providing
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only a brief highlight of pre-publication research to a small group of MSU environmental
researcher students.

Nor does Plaintiff explain how “sharing one’s experiences” constitutes publication. In any
event, if Dr. McEImurry had in fact published his research, the NIH would have likewise
published, which it has not. Dr. McElmurry’s research in this regard is still in the process of being
submitted for peer review as part of the pre-publication process. (Ex. A, 9 25, 27).

C. The Term “Publish” as Used in CRIIA Is a Term of Art and Must be Interpreted
Within the Context of Academic Research.

WSU contends that there should not be a finding of “publication” based solely on
Plaintiff’s dictionary definitions. WSU further contends that “published” is a technical term/term
of art when used in the context of academic research, as it is in CRIIA. Therefore, the more
appropriate analysis involves defining “publish” specifically within this framework. Even the
most basic statutory interpretation requires defining terms in the context of the statute at issue,
Flick, 487 Mich. at 11.

Although there is no Michigan case law or legislative history of which WSU is aware that
addresses “publish” as it is used in CRIIA, “publish” has been deemed a term of art in other
contexts. See e.g. Canadian Pacific Enterprises (U.S.), Inc. v Krouse, 506 F. Supp. 1192, 1199
(E.D. Ohio 1981); Quintero v. Palmer, 2017 U.S. Dist. LEXIS 104897, at *6 (D. Nev., July 7,
2017). (Ex. I). Morcover, both federal guidance and authority from other jurisdictions with
statutes similar to CRIIA reflect that “publish” has a particular meaning within the academic
community and that to find otherwise would pose a threat to the advancement of science.

i Federal guidance supports the conclusion that Dr. McElmurry did not
publish or have a reasonable opportunity to publish his intellectual property.
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Michigan courts frequently look to interpretation of the federal FOIA and its exemptions
in analyzing questions under Michigan’s FOIA. Sec e.g. Bredemeier v. Kentwood Bd. of Ed., 95
Mich. App. 767, 771 (Mich. App. 1980). This is particularly important here where there is no case
law discussing the intellectual property CRIIA exemption. While “publish” is not defined in
CRIIA, it is defined in a comparable federal regulation.

In 1998, the Shelby Amendment, a provision in Public Law 105-227, directed the U.S.
Office of Management and Budget (OMB) to amend OMB Circular A-110, Uniform
Administrative Requirements for Grants and Agreements with Institutions of Higher Education,
Hospitals, and Other Non-Profit Organizations, to comply with the underlying purpose of
providing public access to data produced by federally-funded research by, among others,
institutions of higher education. The OMB made multiple revisions to Circular A-110. Among
these revisions were those made following a request for clarification on certain concepts, including
the meaning of “publish.™ (Ex. E). The final version provided, in relevant part:

(d) (1) In addition, in response to a Freedom of Information Act (FOIA) request for research

data relating to published research findings produced under an award that were used by the

Federal Government in developing an agency action that has the force and effect of law,

the Federal awarding agency shall request, and the recipient shall provide, within a

reasonable time, the research data so that they can be made available to the public through

the procedures established under the FOIA....

(2) The following definitions apply for purposes of paragraph (d) of this section:

(1) Research data is defined as the recorded factual material commonly accepted in the

scientific community as necessary to validate research findings, but not any of the

following: preliminary analyses, drafts of scientific papers, plans for future research, peer

reviews, or communications with colleagues. This "recorded” material excludes physical
objects (e.g., laboratory samples). Research data also do not include:

4 The OMB received over 9,000 comments on proposed revisions and over 3,000 comments on
clarifying changes, which it took into account in rendering a final version of the Circular,
generally applicable to all federal agencies. (Ex. E).
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(A) Trade secrets, commercial information, materials necessary to be held
confidential by a researcher until they are published, or similar information which
is protected under law...

* * *
(ii) Published is defined as either when:

(A) Research findings are published in a peer-reviewed scientific or technical
journal; or

(B) A Federal agency publicly and officially cites the research findings in
support of an agency action that has the force and effect of law. (Exs. E-F,
emphasis added)

This definition of “publish” is now codified at 2 CFR § 200.315, Intangible Property.

In finalizing Circular A-110 and defining the terms therein, including *“publish,” the OMB
specifically noted that it recognized “the importance of ensuring that the revised Circular does not
interfere with the traditional scientific process.” It went on to state:

During the revision process, many commenters expressed concern that the statute would

compel Federally-funded researchers to work in a "fishbow!" in which they would be

required to reveal the results of their research, and their research methods, prematurely.

They argued that this could prevent researchers from operating under the traditional

scientific process. As in many other fields of endeavor, scientists need to deliberate over,

develop, and pursue alternative approaches in their research before making results public.

When a scientist is sufficiently confident of their results, they publish them for the scrutiny

of other scientists and the community at large. Accordingly, in light of this traditional

scientific process, we have not construed the statute as requiring scientists to make
research data publicly available while the research is still ongoing. (Ex. E, emphasis
added).

This regulation is particularly relevant as it relates to federally-funded research by
employees at universities, which is exactly what Dr. McElmurry’s research is pursuant to the NIH
grant. (Ex. A, § 4). Notably, the OMB defined “publish” specifically within the context of the
acadernic community, taking into account thousands of comments and concluding that limiting the

definition was critical to ensuring that there was no interference with cutting-edge science and its

significant role in society, as well as allowing researchers to continue to deliberate with colleagues
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and pursue different approaches prior to making their research public. (Ex. E). It is thus only
when research findings are officially published in a peer-reviewed scientific or technical journal
that university researchers must produce them to federal agencies who have received FOIA
requests for same. (Ex. F).

Taking into account the academic context and the concerns addressed by the OMB, this
Court should similarly define “publish.” These concems remain applicable whether it is a federal
agency responding to a FOIA request or the university itself. Regardless of where the FOIA
request originates, it is the research of the university scientist that is at issue ant the researcher who
must compile the responsive documents.

If this Court were to create new policy in Michigan by defining “publish” in a less-
restricted way, it would open Michigan scientists to the very fishbowl-like scrutiny that the OMB
saw crucial to avoid, and it would significantly interfere with the scientific process. Any time that
university researchers collaborated and deliberated with colleagues, made any presentation
whatsoever, revised their findings pre-publication, or even provided the service—as in this case—
of educating and training students, they would open all of their preliminary work to public scrutiny
pursuant to FOIA. The Michigan legislature could not have intended such a substantial deviation
from federal law and the underlying purposes of the above regulations. To do so would have a
chilling effect on science and thereby threaten society with the lack of scientific advancement.

Using the OMB’s contextual regulations as guidance, Dr. McElmurry’s presentation to
select MSU students and faculty while his research remained ongoing in no way constituted
publication. Even to date, his findings have not been published in a peer-reviewed journal and

thus do not fall within the scope of “publish” in the academic context. (Ex. A,99 25-26). In light
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of the technical meaning of “publish™ in an academic context, WSU properly denied Plaintiff’s
FOIA request.

i Guidance from states with comparable statutes likewise demonstrates that the
information at issue has not been published.

Further support for a finding that “publish” is a technical term when used in the context of
academic research is found in authority from other jurisdictions. Many other states have
exemptions to their respective open records laws which reflect that in determining whether a
publication has been made in the context of academic research, it is crucial—just as recognized by
the OMB—to account for the need to preserve the scientific process and allow an adequate
opportunity for scientists to deliberate, collaborate and participate in the peer-review process prior
to “publication.” Mississippi, for example, provides an exemption for unpublished information in
the possession of a state institution of higher learning and that is created, collected, developed,
generated, ascertained or discovered during the course of academic research. Expressly exempted
are “[u]npublished manuscripts, preliminary analyses, drafts of scientific or academic papers,
plans or proposals for future research and prepublication peer reviews ...” Miss. Code. § 37-11-
51, emphasis added. (Ex. G). Thus, very similar to the OMB’s regulations, Mississippi recognizes
the need to exempt research and data that has not yet been published in a journal but is merely in
the pre-publication process.

Virginia likewise excludes the records of public universities or colleges from disclosure
under its FOIA where the records are of a proprietary nature; produced by faculty or staff of a
public institution of higher education; produced or collected as the result of research on medical,

scientific, technical or scholarly issues; and the data/records have not been publicly released,
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published, copyrighted or patented. Va. Code § 2.2-3705.4(4).> (Ex. H). In interpreting this
statute, the Supreme Court of Virginia has recognized “the General Assembly’s intent to protect
public universities and colleges from being placed at a competitive disadvantage in relation to
private universities and colleges.” Am. Tradition Inst. v. Rector & Visitors of the Univ. of Va., 287
Va. 330, 342 (2014). It further acknowledged that competitive disadvantage occurs not only in
the form of financial injury, but also as “harm to university-wide research efforts, damage to
Jaculty recruitment and retention, undermining of faculty expectations of privacy and
confidentiality, and impairment of free thought and expression.” Id., emphasis added. In citing
affidavits from scholars regarding the harm that early disclosure would have, the Court noted that
without the exemption, scientists at public institutions would lose the ability to protect their
communications with faculty at other institutions and if so, their ability to collaborate would be
gravely harmed. /d. at 343 (discussing the threat of loss of scientific and creative opportunities).
Ohio perhaps has the most extensive interpretation of “publish” in the context of its
comparable intellectual property exemption, R.C. 149.439(A)(5), and Ohio case law reflects that
it is generally understood in the academic community that disclosure of research or data must be
far reaching before it is deemed “published.” The Ohio Supreme Court has found no publication
under its public records exemption, and therefore no required disclosure, where the records at issue
were merely lent to select scientists and research trainees; were shown to scientists at medial
conferences;® and were kept in a locked location in a laboratory accessible only to laboratory

members. State ex rel. Physicians Comm. For Resp. Med. v. Bd. Of Trs. of Ohio State Univ., 108

5 Certain other requirements apply that are not relevant to the instant discussion.

® While the conferences at issue were closed, the conference in this matter was directed at MSU
only, and mostly students. Regardless, even with more widespread disclosure than in the instant
matter, and the records being shared with more scientists in the academic community, there was
still no disclosure.
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Ohio St. 3d 288, 294-295 (2006). The Court further distinguished sharing records with researchers
at other institutions for advancement of a particular research area and for training purposes from
disclosing proprietary research data for the public’s unrestricted use. /d at 295 (noting that
“limited sharing of the records with researchers assists both OSU and those other scientists in their
efforts to learn more about surgical procedures. That limited sharing does not mean that the
records have been publicly released.”). See also Walker v. Ohio State Univ. Bd. Of Trs., 2010
Ohio 373, at *3, 19-21 (2010) (finding that certain questionnaires had not been published despite
the study’s results being discussed at a public meeting, the raw data presented in a written report
to the district, and three scholarly papers prepared analyzing some of the study’s results). Contrast
State ex rel. Rea v. Ohio Dept. of Ed., 81 Ohio St. 3d 527 (1998) (finding that proficiency tests and
vocational assessments were subject to disclosure where they were disseminated to thousands of
students, teachers and administrators throughout the state).

Thus, both the federal government and other states have consistently interpreted “publish”
in a context similar to CRIIA as requiring some sort of official publication—most frequently in a
peer-reviewed journal. As discussed above, other states have also considered the substantial harm
to the scientific process that would result if “publish” was defined more broadly.

Ohio’s exclusion of the sharing of records and research among colleagues, including at other
universities, from the definition of “publish” is particularly significant to this case as that is exactly
what occurred here, although to a much lesser extent as Dr. McEImurry did not provide copies of
any records to the environmental researchers at MSU, nor did he even engage in an extensive
discussion of the intellectual property included in his slides. (Ex. A, € 12, 18).

Given the unique concerns that arise in defining “publish” in the context of academic research

and the consistent interpretation of same, this Court should find that “publish™ as used in the
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context of CRIIA is a term of art and define it consistent with the OMB and the other jurisdictions

cited herein. To hold otherwise would be a substantial deviation from all available authority and

would effectively render the CRIIA exemption meaningless as nearly all situations in which a

scientist discussed his/her work would be deemed a publication.

IV.  DISCLOSURE OF SLIDES 22 AND 23 WOULD JEOPARDIZE THE SECURITY
AND SAFETY OF THE RESIDENTS OF FLINT AND ARE THUS EXEMPT
UNDER FOIA.

In addition to CRIIA, Michigan’s FOIA sets forth certain types of information and records
which a public body may exempt from disclosure. One such exemption exists in order to protect
the security and safety of persons and property and provides as follows:

(y) Records or information of measures designed to protect the security or safety

of persons or property, or the confidentiality, integrity, or availability of

information systems, whether public or private, including, but not limited to,

building, public works, and public water supply designs to the extent that those
designs relate to the ongoing security measures of a public body, capabilities and

plans for responding to a violation of the Michigan anti-terrorism act, chapter

LXXXIII-A of the Michigan penal code, 1931 PA 328, MCL 750.543a to 750.543z,

emergency response plans, risk planning documents, threat assessments, domestic

preparedness strategies, and cybersecurity plans, assessments, or vulnerabilities,

unless disclosure would not impair a public body's ability to protect the security or

safety of persons or property or unless the public interest in disclosure outweighs

the public interest in nondisclosure in the particular instance. MCL 15.243(1)(y)

(emphasis added).

Slides 22 and 23 fall squarely within this exception. These two slides reflect Dr. McElmurry’s

manipulations to a model simulation showing the flow of water within the City of Flint and the

pipe network that constitutes the municipal drinking water system within the City. The model on

which slides 22 and 23 were based thus constituted a public water supply design. (Ex. A, § 15).

This design directly relates to the ability of the City of Flint to protect the safety and security of its

residents. If this information were disclosed to the general public, it would pose a threat to the

Flint water system. For example, a terrorist or other individual would readily be able to see how
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the water flows and could target particular areas of the city, such as government offices or police
and fire offices, through the water supply. Once released, even on a limited basis, such as in the
context of this litigation, there is no longer any control over distribution and the City of Flint’s
ability to protect the safety and security of its residents is compromised.’” The public interest in
protecting its water supply from outside threats far outweighs any interest in disclosure, and
therefore, slides 22 and 23 are subject to protection for this additional reason.

V. PLAINTIFF IS NOT ENTITLED TO ATTORNEYS FEES OR PUNITIVE
DAMAGES.

As WSU properly denied Plaintiff’s FOIA request, Plaintiff is not entitled to attorneys’
fees.

CONCLUSION AND RELIEF SOUGHT

WSU requests that this Court deny Plaintiff’s Motion and instead grant summary
disposition in its favor as the undisputed facts demonstrate that WSU properly denied Plaintiff’s
FOIA request.

Respectfully submitted,

OFFICE OF THE GENERAL COUNSEL
OF WAYNE STATE UNIVERSITY

—
By: W _'/ //
LINDA M. GALANTE (P35914)
KRISTEN COOK (P75034)
Attorneys for Defendant Wayne State University
656 W. Kirby, St. 4259
Detroit, M1 48202
(313) 577-2268

Dated: April 11,2019

7 It would not be possible to remember the intricate details of the Flint water system simply by
seeing Slides 22 or 23 for a very limited time as during the Symposium. But if the slides were in
the possession of an individual where they could be studied and where computer software could
be used to align model output with special references, one would be able to target specific
locations in the City of Flint.
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EXHIBIT A



STATE OF MICHIGAN

MARC EDWARDS,
An individual,

Plaintiff,
\

WAYNE STATE UNIVERSITY,
a Michigan state public body,

Defendant,

COURT OF CLAIMS

Case No. 18-000110-MZ

HON. Christopher M. Murray

Patrick J. Wright (P54052)
Derk A. Wilcox (P66177)
Attorneys for Plaintiff

140 West Main Street
Midland, MI 48640

(989) 661-0900

Linda M. Galante (P35914)
Kristen L. Cook (P75034)
Office of the General Counsel
Wayne State University
Attormneys for Defendant

656 West Kirby, 4249 FAB
Detroit, MI 48202

(313) 577-2268

AFFIDAVIT OF SHAWN P. MCELMURRY

STATE OF MICHIGAN

COUNTY OF WAYNE

I, Shawn P. McElmurry, being first duly sworn, deposes and states that the following

information is provided of my own personal knowledge, that the matters stated herein are true to

the best of my knowledge, that T am

)
) SS

)

of legal age and competent to testify if called as a witness

and that if called as a witness would testify as follows:

L. [ am currently employed as an Associate Professor in the College of Engineering

at Wayne State University (*“WSU”),

and I have held that position at all times relevant hereto.

2. As part of my employment at WSU, I conduct scientific research.
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3. I have been extensively involved in researching various aspects of the Flint water
crisis and have worked with faculty and supervised graduate students with respect to same.

4. I obtained grant funding from the National Institutes of Health (“NIH”) in order ta
research rapid response to contaminants in Flint drinking water.

5. On October 27, 2017, 1 presented at Michigan State University’s (“MSU") ESPP
Research Symposium (the “Symposium™),

6. I attended the Symposium solely because I was invited by MSU to speak as a
plenary speaker.

7. My understanding of my role at the Symposium, and my intent in presenting at the
Symposium, was to facilitate student interest in new and ongoing research; provide a highlight of
my research experiences to students and an overview of the direction in which the research is
going; provide an educational experience; build potential collaborations; and obtain feedback prior
to publication.

8. I'had no intent to publish my research or underlying data in the form presented at
the Symposium, and I would not have published my research findings at a forum of primarily MSU
students.

9. My presentation, entitled “The Challenge of Mitigating Risk Associated with
Aging Drinking Water Infrastructure in Shrinking Cities,” consisted of approximately 43
PowerPoint slides and lasted for approximately one hour. I displayed each slide for only a brief
time.

10.  Iestimate that 30-40 people total attended my presentation at the Symposium. The

majority of attendees were MSU students, and there were also a few MSU faculty members,
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Il. To my knowledge, it is common within the academic research community for other
researchers to give similar presentation of their unpublished research at symposiums and
conferences.

12, I'did not provide any handouts of my slides or any of the information therein, and
no audience member has ever had access to my slides. To further ensure security of my slides and
intellectual property, I brought my own laptop to the Symposium and used it during the
presentation. I declined the organizers request to load the slides onto a local computer set up for
the presentation, which would have allowed third-party access to the slides.

13.  Most of my slides consisted of non-confidential photos, charts and graphs, many of
which were taken from external sources and readily available to the public.

14. Four of the slides—nos. 22, 23, 25 and 34—contained my unpublished intellectual
property. I therefore took measures to ensure the continued confidentiality of the information
contained in those slides and to prevent further disclosure of this information.

I15.  Slides 22 and 23 contain results of my manipulations of a mode! simulation
showing the flow of water within the City of Flint and the pipe network that constitutes the
municipal drinking water system within the City. I was provided the initial model pursuant to a
memorandum of understanding with the City of Flint. After receiving the model, I modified
conditions (input), selected parameters that were reported by the model (output), and presented
same at the Symposium.

16.  Slide 25 contains my hypothesis for my research, and slide 34 contains confidential
findings pertaining to a water analysis from various Flint homes.

17. While there was minimal risk that the students or faculty in attendance would seek

to use my intellectual property given the nature of the Symposium and the reasons for which I was
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presenting and they were attending, I took the precaution of informing the audience of the
confidential nature of the information prior to my presentation and advised that photos or
recordings of any form were strictly prohibited.

18, Talso went into little, and sometimes no, detail regarding the slides containing my
intellectual property.

19.  Given its relatively small size, it was easy for me to view the entire audience during
my presentation. Idid not observe anyone taking photos or recordings of the information contained
in my slides and, to my knowledge, there has been no disclosure of such information.

20.  1have also taken additional measures both prior to and following the Symposium
to prevent disclosure of my intellectual property and related research data and findings. These
measures remain in place today.

21.  Specifically, all research and data pertaining to the slides, as well as the slides
themselves, are stored electronically on password-protected computers. The data is encrypted
when possible, access via a cloud drive requires two-factor authentication, and the only storage of
the information is in password-protected folders. I can remotely delete the research and data at
any time.

22, Onlya few fellow researchers have access to my Flint research and underlying data,
including a researcher at the University of Michigan; two WSU PhD students who have worked
on the research under my supervision; and a WSU assistant professor.

23.  There is no way for the public to access either my Symposium slides or the
intellectual property contained in those slides.

24, I have not shared the Flint model, which serves as the basis for slides 23 and 24,

with anyone outside of my supervision.
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25. My NIH-funded research pertaining to Flint, including the research on which I
presented at the Symposium, is still in the process of being submitted for peer review as part of
the pre-publication process. Neither my findings nor any of the underlying data has been published
in any journal.

26. I anticipate that the results of my research will be published in a peer-reviewed
journal within the next several months. This is the typical manner in which publication occurs in
the academic community.

27.  Once I publish my research, the NIH will also publish the results of this work in
PubMed, which provides open access to the public. As my research is not yet published, the NIH
has made no publication to date.

Further Affiant sayeth not.

@%%\

ShawnP, McElmurry ~——

Subscribed apgsweyn to before me
this /6 dayA'@.
K

Printed name:
Notary Public, State of Michigan, County of
My commission expires

DANA M RUDNICKI

Notary Public - - Michigan
Wayne County

My Commission Expires Oct 18, 2021

Acting in the County of
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EXHIBIT B



Environmental
Science and Policy
Program

274 Giltner Hall

Michigan State University
293 Farm Lane

East Lansing, Ml 4882,

517-432-8296
Fax: 517-432-8830
environment.msu.edy

MSU is an affirmative-action,
equal-epportunity emplayer

MICHIGAN STATE
UNIVERSITY

Dr. Shawn McEImurry

Associate Professor, Civil and Environmental Engineering
Wayne State University

Detroit, Ml

July 27, 2017

Dear Dr. Shawn McEImurry,

On behalf of the Michigan State University's Environmental Science and Policy
program (ESPP), we are writing to invite you to give a plenary presentation at
the 5" annual Research Symposium - Urban Environment: Sustainable
Solutions for the Future, The symposium will be held on Friday, October 27,
2017.

The ESPP Research Symposium serves as a student-organized forum that
brings together early career researchers working on different facets of the
environment to highlight interdisciplinary research, foster interactions with
stakeholders and policy makers, as well as provide professional development
opportunities for tomorrow's environmental researchers. Our vision for the event
is to bring together multiple communities from within Michigan State University
as well as external speakers to share their experiences and identify
collaborative opportunities.

We would be very pleased to have you as a plenary speaker. Your work on the
analytical methods to address environmental issues in urban systems has been
highly influential. We believe that your voice would be a critical addition to this
year's symposium. Travel expenses, lodging, and meals will be covered. In
addition, $1,000 will be provided as an honorarium.

Please consider our invitation and let us know if you have any questions. We
hope you would agree to deliver a plenary talk at the ESPP symposium and
share with us your knowledge and vision.

Sincerely,

A V Jornlar

Timothy J. Gates, Ph.D., P.E., PTOE Viad Tarabara, Ph,D.

Associate Professor, Civil and Professor, Civil and Environmental
Environmental Engineering Engineering
Associate Director, ESPP



And the ESPP Research Symposium organizing committee:

Peyman Akbari Meghna Chakraborty
Postdoctoral Researcher, PhD student,

College of Veterinary Medicine College of Engineering
Hogeun Park Teng Zhang

PhD student, PhD student,

College of Agriculture and Natural College of Social Science

Resources



Shawn McEImurry

| Drive ﬁ‘om Wayne State to Mlchlgan |

State University; Check into Kellogg
Hotel

Kellogg Hotel and
Conference Center

Registration

4:30 pm. -6 p.m Panel Discussion Rom 106, Kellogg Center
6 p.m.— 7 p.m. break
Dinner with Dr. Tim Gates TBA

| meolnLobby

8 a.m. -8:30a.m. Welcome remarks Lincoln Room
8:30a.m.-9:30am. Plenary 1 —Shawn McElmurry Lincoln Room
9:45 a.m, - 10:45 a.m. Student sessions Lincoln Room
Room 106
Room 102
10:45 a.m.-11:15a.m. Coffee break Lincoln Lobby

11:30 a.m. - 12:30 p.m.

Plenary 2- Harsha Ratnaweera

Lincoln Room

12:30 p.m.~1:30 p.m.

Lunch

Lincoln Room
Lincoln Lobby

1:30 p.m. - 2:30 p.m.

Plenary 3- Dan Costa

Lincoln Room

2:45 p.m, - 3:45 p.m.

Student sessions

Lincoln Room

Zhao, Dr. Vlad Tarabara and MSU
administrators

Room 106
Room 102
4p.m.-5p.m. Plenary 4- Bob Dixson Lincoln Room
5p.m.-5:30 p.m. Closing Remarks and Awards Lincoln Room
6 p.m. Dinner with fellow speakers, Dr. Jinhua | The State Room
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EXHIBIT TWO

N posium 2017:
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Friday, October 27, 2017
Kellogg Hotel and
Conference Center

Organized by ESPP Graduate Fellows and
showcasing oral and poster presentations of
graduate student research projects
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STATE OF MICHIGAN

GRETCHEN WHITMER DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS ORLENE HAWKS
GOVERNOR LANSING DIRECTOR

February 20, 2019

Shawn P. McEimurry
239 E. Bloomfield Ave.
Royal Oak, Ml 48073

Re: File# 33564

Dear Mr. McElmurry:

We are writing to advise you that after a thorough review and investigation of the
complaint that was filed against you with this office, we have determined that a violation
of the Occupational Code cannot be established. As the Department is unable to further
proceed with this complaint, no further action will be taken, and this file is being closed.

Sincerely,

b

Investigations Section

Investigations & Inspections Division
Bureau of Professional Licensing
(517) 241-0205
BPL-Complaints@michigan.gov

flcw

BUREAU OF PROFESSIONAL LICENSING
611 W. OTTAWA « P.O. BOX 30670 » LANSING, MICHIGAN 48309
www.michigan.gov/bpl « 517-241-0198
LARA is an equal opportunity empioyer/program.
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This is historical material *frozen in time* The website is no langer updated and links tg external websites and some interra) pages may not wark

BRIEFING ROOM I55LIES THE ADMINISTRATION 1600 PENN Search Sut

Hame o The Adminirtration » (ffice of Management and Budget

Office of Management and Budget

About l OMBlog | Budget [ Management ] Regulation & Information | Intellecrual Property I Lepislative l Join [ Contact

Federal Register Notice re OMB Circular A-110
OFFICE OF MANAGEMENT AND BUDGET

QMB Circutar A-110, “Unilorm Administrative Requirements for Grants and Agreemants with Instilutions of Higher
Education, Haspitals, and Other Non-Profit Organizations”

AGENCY: CHice of Management and Budget, Executive Office of the Prosident
ACTION: Final Revision

SUMMARY: This notice finalizes the revision ta OMB Cireular A-HO, required by a provision of OMB's apprapriation
for fiscal year (FY) 1999, contained in Public Law 105-277, The provisicn directs OMB ta amend Section __36,
Intangible property, of the Circular “to require Federal awarding agencies 1o ensure that al data produced under an
avsard will be made available to the public through the procedures established under the Freedam of Inlormation
Act” {(FOIA). Pursuant ta the direction of {he pravision contained in Public Law 105-277, OMB published a Notice of
Proposed Revision on Febiruary 4, 1999 (64 FR 5684), and a request for comments on elarifying changes to the
propased revision on August 11, 1999 (64 FR 43786) We receved aver 9,000 comments on the proposed revigan
and over 3,000 comments on the clarifying changes

After a review of the comments on the ¢ arifying changes, as well as the comments on the proposed revision, OMB 15
ssuing this final revision to the C reular, as required by the provision contained in Public Law 105277

DATES: The revised Circular is effective November &, 1999

ADDRESSES: You may obtain the full text of Lhe Circular, the text of this notice, and the text of the February 4™ and

August 117 notices an OMB's home page (/OMB), under the heading "Grants Management * You many abtain
copies of Public Law 105-277 an the Library of Congress's home page (http:/thomas log.gov)

FORFURTHER INFORMATION CONTACT: F James Charney, Policy Analyst, Office of Management and Budget, at
(202) 395-3993. Please direct pres: iquinies to OME's Comenunications Qffice, at (2002) 3957254,

SUPPLEMENTARY INFORMATION:
I. Background

A. The Statutory Direction to Amend Circular A-110

Congress included a two-sentence provisian in OMB's appropriation for Y 19569, contained in Public Law 105-
277, directing OMB to amend Section — 36 of the Circular “to require Federa awarding agencies to ensure that
al'data produced under an award wil be made available ta the public through the procedures established under
the Freedom of Information Act ™ The Provision alsa provides for a reasanable fee to cover the casts incurred in
responding to a request. The Circular applies to grants and other financial assistance provided to institutions of
higher education, hespitals, and non-profit institutians, from all Federa Agencies.

In directing OME 1o reve the Circular, Congress entrusted OMB with the autharity to resolve statutory
ambiguities, the obl'gation o address implementation issues the statute did not address, and the discretion to
balance the need for public access to research data with protectians of the research process. In developing this
revision to the Circutar, OME seeks to implement the statutory language fairly, in the context of itg legislative
histary. This requires a batanced apgproach that (1) furthers the interest of the pubfic in obtaining the information
needed to validate Federally-funded research findings. {2} ensures that research can continue to ke conducted in

https://obamawhitehouse.archives. gov/omb/fedreg_all0-finalnotice 4/11/2019



Federal Register Notice re OMB Circular A-110 | The White House

accordance with the traditionat scient fic process, and (3} implements a public access process that wil be
workable in practice

OMB recognizes the impertance of enturing that the revised Circular does not interfere with the traditional
saientific process Seience and technology are the principal agents of change and progress, with over half of the
Hation's fabor productivity growth in the last 50 years atiributable totechnalogical innovation and the science
that supports it Afthough the privale sector makes many investments in tachnology development, the Federa;
Gavernment has an impartant rofe o play -- particularly when risks appear 100 great or the return to companies
too speculative. I1s suppart of cutting-edge science contributes to new knowledge and greater understanding,
ranging from the edge of the universe to the smallest imaginable particles. When the Federal Government
changes the requirements that apply lo researchers whom it funds, it needs to enswre that the changes do not
interfere with cutting-edge science and the benefits that such sceence provides to the American people

During the tevision process, many commenters expressed cancern that the statule would compel Federally.
lunded researchers to work in a “fishbow!” in which they would be required to reveal the results of their research
and their research methods, prematurely, They argued that 1his could prevent researchers from eperating under
the traditronal scienthic process. As in miany other fields of endeavor, scientistz need to daliberate over. dovelop,
and pursue alternative approaches in their research before making results public When a seientist is sufliciently
conlident of their resuits, they publish them for the scrutiny of other scientists and the community at large.
Accordingly, in hgh of this traditional seientific process. we have not construed the statute as requining sciendists
to make research data publicly available while the research is stil ongoing

B. OMB's Two Requests for Public Comment on the Proposed Revision

To address implementation ssues, OMB published two natices n the Federal Regestor requesting pubtic
comment on the proposed revision o the Circular Inferested parties can consult these notices, which provide
exlensive background infarmation, for a more complete understanding of the final reveiion The original proposal
appeared on February 4, 1999 (64 FR 5684) it wauld have revised Section __ 36 of the Circular to read as
ollows-

“(<) The Federal Gavernment has the right to (1) ebtain, reproduce, publish or otherwise use the data first
praduced under an award, and (2) authorize others 1o receive, repraduce, publish, or otherwise yse such
dota for Federal purposes. In addition, in response to a Freedom of Inlormation Act (FOIAY request for dasa
relating to published research findings produced under an award that were used by the Federal Governmen!
¢ developing polcy or rules, the Federa! award ng agency shall, within a reasonable time, oblain the
requesled data so that they can be made available to the public through the pracedures established under
the FOIA 1 the Federal awarding agency obtains the data solely in response to a FOIA request, the agency
may charge the requester a reasonable fee equal ng the full ‘neremental cost of obtaining the daia, This fep
should reflect costs mcwrred by the agency, the secipient, and applicable subrecipients. This feo 5 in
addition to any fees the agency may assess under the FOIA (5U5C 552(a)aAN "

OMB received over 9,000 comments in response to the proposed revision. Commenters oHered strongly
differing views on the provision contained in P L 105-277 Those who supported the statutory provision stated
that the public has a right to obtain research data that have been Tundted with tax datlars. particulasty when the
research findings were used by the Federal Government in developing poliey or rules. These commenters alsa
expressed the view that making this data avaitable for public review and validation would improve the scientidic

process. Commenters who opposed the pravision contained in P.L 105-277 stated that they support the concepts

of lull disclosure and open access to information. They acknewledged thal the traditronal sciont fic process
operates by requinng researchers to subject their findings to the scrutiny of the scientific cemmun ty and the
Beneral public, so that those findings may be validated, cortected. or rejected However, they expressed concern
that the approach required by P.L.105-277 would significantly impair scientilic research. In their view, individuals
and businesses would be reluctant to agree to participate in research, since Lhe participants’ persanal privacy and
proprietary information could not be assured of confidentiat treatment

Many commenters on the original proposal asked OMB to ctarify four concepts found in the proposed revision
“data," "published,” “used by the Federal Government in developing policy or rules " and cost reimbursement
OMB agreed that clarification was needed for these concepts, On August 11,1999, OMB published a second
notice (64 FR 43786), requesting public comment on clar fications {o the proposed revision:

“(c) The Federal Gavernment has the right to- {1} obtain, reproduce, publish or otherw se use the data first
produced under an award; and (2) authorize others to receive, reproduce, publish, ar otherwise use such
data lor Federal purposes

“(d) (1} In addition, in response to a Freedom of taformation Act (FOIA) request for research data relating
to published research findings produced under an award that were used by the Federa! Government in
developing a regulatian, the Federa® awarding agency shall request, and the reciprent sha !provide, within 2
reasonable time, the research data sp that they can be made avaslable to the pubic through the procedures
established under the FQIA. If the Federal awarding agency obtains the research data sole 'y in response to a
FOIA request, the agency may charge the requester a reasonable foe equaling the lu® incrementa! cost of
obtaining the rasearch data. This fee should reflect costs incurred by the agency, the recipient, and
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applicable subrecipients. This fee s 'n addition ta any lees the agency may atsess undes the FQIA (5U5C
552(a){4X(A))

'(2) The following definitions are ta he used for purposes of paragraph (d) of this section.

"(i} Reseerch data s defined as the recorded fastual material commonly azcepted in the scientific
community as necessary to validate researching find ngs, but not any of the following: preliminary
analyses, drafts of scientific papers, plans for futyre research, peer reviews. ar communications with
colleagues. This “recorded” material excludes physical objects {e g, laboratory sampies} Research data
alsa do not include: (A} trade secrets, commercial information, materials necessary to be held
confidential by a researcher until publication of thair results in a peer-reviewed journal, or information
which may be copyrighted or patented; and (B) personnel and medical files and similar files the
disciosure of which would canstitute a clearly unwarranted invasion of personal privacy, such as
information that could be used to identify a particu'ar person in 2 research study.

() Published ts del:ned as either when: (A) research findings are published in a peer-reviewed soientdie
o technieal journal: or (8) a Federal agency public’y and oflicially cites to the research findings in
support of a regulation.

“(1ii) Used by the Federal Government in developing a requlation is defined as when an agency publicly and
officially cites te the research find.ngs in support of a regulation (fer whith notice and comment
retuired under 5 L.S.C 553)

The August 117 notice explained these clarilications were intended to mplement the statute in a manner that {1)
furthers the interest of the public in clita ning the information needed to vaidate Federally-funded research
Iindings, (2} ensures that research can continye to be conducted in accardance vrith the traditional scientific
aracess, and (3) implements a public aceess process that will be workable in practice. OMB received over 3000
camments in response to the clarfying changes

After cansidering the views and concerns of all the commenters, OMB now issues a hinal vevision to the Circular
Although the linal revision resembles the clarifying changes proposed on Augast 11, 1999, i reflects additional
changes in response to the public comments.

'ssuance of this final reviston mects the statutory requrement imposed by OMB's appropriation for £Y 1999
within the time in which it has legal effect As OMB and the agencies develap experience with the revised
Circular, changes to the data access process may be considered These could range from techin’ea’ and clarilyng
changes Lo substantive revisian or rescission. OMB alse endeavors to review each of its Circuslars every three
years

Hl. Comments on the Clarifying Changes to the Proposed Revision

A, Research Data

A number of commenters objected that the proposed defir:tion of “research data” would transfer authority to
determine which records are exempt from mandatary disctasure under FOIA from Federal agencies Lo recipients
It was not OM8's intent {a transler the agency's FOLA exemplion autharity to recipients. Rather, vre were
providing a definition far what constitutes research "data ” 3 term that is not defined in the provision contained in
Public Law 105-277. We have always understood that it would be the recipient, not Federal agency staff, wha
would identify the research data in the recipient's files which are responsive to a FOIA request. In the over 12,000
camments GMB received on the proposed revision, we are not aveare of any suggestion that Federal agency staf!
should perform the search of a recipient's offices to identify responsive research data. The fact that the recipient
is responsible for searching for, and ‘dentifying, the research data does not mean the Cireuiar has transferred the
agencies’ responsibility to recipients. When the recipient searches files for responsive research data, pursuant to
Section __36(d), and inso doing applies the delinition of “research data,” the recipient is not exercising the
agencies’ autharity under FOIA to determine exemplians. Rather, the recipient is s.mply identifying the ressarch
data that must be provided to the agency. The Federal awarding agency would retain its righl to ask the recipient
for additional snfarmation, if it believed the recipient’s submission was not complete.

Several commenters expressed concern because the propesed definition of "research data” exciuded
“nformation which may be copyrighted or patented” These commenters brileved the propased language was
too broad. They argued that, under copyright law, a wide range of materials "may be” copyrighted, and therelore
that such a test could have unimended consequences for the scope of the public access process. In rev ewing thig
anguage, we note that the protections available in the other parts of the definition (in particutar, those protecling
“trade secrets” and "commercial information™) broad y protect the intellectual property rights of researchers. The
proposed delmition was not intended to create additional protections for intellectual preperty, but rather to
ensure that existing protections continue to be respected. To avoid unintended consequences, and to avoid
having to sort out the complesities of copyright law (and how it might apply in various areas of Federally funded
research), the final revision substitutes “similar infarmation which is protected under law™ for “information which
may be copytighted or patented.” This language is intended to ensure that the public access process will not
upset intelleciual property rights that are elsewhere recagnized and protected under the law.
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Many commenters suggested a change to the definition of “research data” to ensure that appropriate data were
protected [rom discosure, no matter what the format Their Suggestion was to replace the word "Hiles™ with the
word “information” m the phrase "[pJersonnel and medical Ies and similar files the disclasure of which wauld
canstitute a clearly unwarranted invasion of persenal privacy ~ Examples of research data that migh! noi be
considered to be in the form of a "iile” include video or avdio tapes of research subjects. We agree with this
technical change and have included it in the Final revizion ta the Circular

Several commenters noted that the definition of “research data” exciuded "materia's necessary to be hald
confidentia) until publication ol their results in 2 peer-reviewed journal,” However. since thic language is nat
exatily the same as that used in the definition of “published,” ("either when. (A} Research lindirgs are published
ina pees-reviewed scientific or technical journal; or (B) A Federal agency putlicly and stficially cites the research
flindings in support of an agency action that has the force and effect of law"} it appeared ihat the two might ben
canllict. We have revised the definition of "research data” lo avoid any conflict between the two definitions.

Finally, several commenlers asked for a clar fication to the revision pertaining to research dala afready available
to the public. They suggested that if a request is made for research data the recipient has already made avallable
to the public, through a data archive or other means, further action should not be necessary, Sinze this principle is
used when a Federa! agency responds 1o FOIA requests, it makes sense 1o apply it in this case as well However.
the Federal awarding agency shauld respond to the FOIA request with directions on how the requesier can
access the publicly available research data -

B. Used by the Federal Government in Developing a Regulation

A number of commenters objected to the definition which applied the revision to research data thal are used by
the Federal Government in developing a “regulation.” These commenters had generaily besn salisfied with the
language found in the proposed revision {"used by the Federal Government in developing policy or rules™)
because it had been used by congressional sponsers during the legislative consideration of Public Law 15-277
Howeve, these commenters belioved that the ciari lying changes significantly narrowed the scope of the revision

As we explained inthe August 11th notice, its clarification was intended “lo ensure that members of the public
can obtain the information needed 1o validate those Federally-funded research lindings on which Federa
agencies rely when they 1ake actions thal have the force and effect of aw, while at the same time ensuring that
the provision contamed in Public Law 105-277 tan be administered in a mannor that is warkabte for members of
the public, Federal agensies and their recipients” (G4 FR 43751). We sought to refer to agency actions that have
“the force and eifect of law” when il inchalded “a regulation {or which notice and comment is requred under &
LL5.C. 553)"in the proposed definitions Whie it is true that agencies afzo take actions that have "the force and
eflect of law™ when they issue adminisirative orders (e g, decisions issued by administrative law judges), we
1hink that agencies rarely rely on Federal ly-funded research in the cantext of their administrat ve orders
Nevertheless, in response 1o the camments, we have changed the revision to refer to “an agency action that has
the force and elfect of law” rather than to "a regulation

We bekeve this change addresses the concerns of most commenters. We note that a comment fetter {from
Senators Shetby, Lott, Campbell, and Gramm stated that the revision should not be limited to regulations, but
shauld apply generally to “federal aclions that can dramatically impact the public.” Agency actions that have “ths
lorce and effoct of taw” certainly represent “federat actions 1hat can dramatically impact the public.” Indeed, it is
thraugh actions that have the force and eliect of faw that an agency (in the words of one business association)
"imposes costs, mandates, restrictions. obligations and responsibilities on the regutated cammunity.” However,
a5 staledin the August '™ natice, we have decided not to extend the scape of the revision {o agency guidance
dacuments and other issuances that da not have the force and efect of law. We continue to believe that the
public inlerest in such access is tess than where the agency is taking action that has the faree and eflect of law,
and that the revision wou'd not be workabla in those circumstances, Some commeners, wha argued for a
broader application, nevertheless were sympathetic to OMB's desire that the public access provisian be
warkable. For example, ane commenter stated that "the repropasal may be a workable first stepin
uniplernentation OMB could start with its August position and see how the system works *

Anumber of commenters raised a concern about whether requesters wouid be able to obtain the researeh data
sulficiently in advance of when public comments are due on proposed regulations These commentors offered
various suggestions for how the Circular might be revised to address this concern In the prior two notices, OMB
has proposed a "reasonable time” standard for the response to a request for research data. Since OMB and the
agencies do not yet have experience with implementing the public accass process, we beteve the “reasonable
time” standard, which allows consideration of the circumstances of a particular case, is approoriate As OMB and
the agencies gain experience with the public access process, we may be able ta davelop further clarifical.on on
this point

Finally, in the August 1™ natice, OMD also requested carmment “on whether limiting the scape of the proposed
revision to regulations that meet [2) $100 miton [impact) threshold would be appropriate” (64 FR 43791) Such
@ hmitation received strong support, as well as strang opposition fram commenters For now, we have decided
nat to limit the scope of the revisian to agency actions that have an impact in excess of $100 mian As OMB and
the agencies develop experience from mplementing the revision, we may revisit this issue

C. Published
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Commenters generally supported the propased definition of “published " Some in the research commun ty wern
more supportive of the first part of the definition (when “[r]esearch find ngs are published in a peer-revieved
scientific or technical journal®) rather than the second part (when "[a] Federal agency publicly and officially cites
the research lindings in support of” an agency action) However, those who support the provision ‘a Public Law
105-217 argued that the second part i necessary Lo ensure that the pubiie can have access o the data that
undeslies Federally-funded research find ngs on which agencies rely ta support thewr actions. We continue to
believe that both parts of the definition are impartant to successiul implementation of a data access provision
that furthers the interest of the public in obtain 'ng infarmation while ensuring that research can conlinue to be
conducted in accordance with the traditional scient fie process The on'y change that has been made ta the
definition of “published” is to make canforming revisions ta reflect the previously-discussed change from “used
by the Federal Government in developing a regulation” to "used by the Federal Gavernment in developing an
agency action that has the force and effect of law *

D. Cost Relmbursement

Many commenters, particularly recipients of Federa 'y-tunded research awards, expressed concern about the
reimbursement mechanisms available under the praposed revision, In cases where the avard's funding perad
expires belore a request is made, nesther the direct ror indirect methods of charging would atlow re'mbursernent
Comments generally focused on the need for 3 separate agreement betvseen the federal awarding agency ang
the recip-ent, which woufd caver Lhe full incremental cost of respanding 1o the request. The grocess lor such an
agreesment could work as follaws

When a request is received by the Federa awarding agency, it would pass the request on to the rec pient for an
assessment of the costs of complyng. Once the recpient has estimated an amount, the Federal awarding agency
can apply its eisting standards for requesting approprate prepayments irom the requester, as with the FOIA fos
When the recipient Iransmils the responsive research data to the agency. it should include an accounting for the
assaciated costs. The Federal awarding agency wit then seek reimbursement from the FOIA requester and
reimburse the recipient

f we determine that this mechanism s not adequate, we will cansider rey sing OMB Circular A-21, "Cost
Principles lor Educational Institutions.” as necessary to ensure that recipient institutions are reimbursed lor the
neremental costs of complying with the provision contaned in Public Law 105-277

E. Record Retention

Some commenters questioned whether the lina! revision would impose addit anal recosd retention requiremients
onrecipients. The final revis:on only atlects Section 36, which does not discuss recordkeeping
respansibilities. Section . 53, Retention and access requirements for recards, requires that “{!Tinancial records,
supporting dacuments, statistical records, and al! other records pertinent to an award shall be retained for a
period of three years from the date of submission of the linal expenditure report.” In addition, "[t]he Federa
awarding agency...ha[s] the right of t'mely and unrestricted access {0 any bocks, documents, papers, or other
records of recipients that are pertinent te the awards.. The rights of aceess in this paragraph are not limited 1o the
required retention periad, but shall fast as lang as records are retained.” Therefore, if a rec pient chooses to keep
records longer than three years, the recipient must make them available far review in respanse to requests from
the Federal awarding agency.

F.Effective Date

Many commenters sought clarification on the eflective date for the fina'revison As stated above, the revised
Circular is effective thirty days after it appears in the Federa Register The revised Circular s effective for awards
issued alter the effective date and those cantinuing awards which are renewed alter the effactive date

G. Projects Funded from Multiplc Sources

Seme commenters askad whether the final revisian would apply in situations where research was funded not only
by the Federal Government but also by other entities. As noted in the proposed revisian, the legislative history ta
the provision contained in Public Law 105-277 indicates that "the amended Circular shai: apply to all Federally-
funded research, regardless of the leve! of funding or whether the award recipient is also using non-Federa

funds " 144 Cong Rec. 512134 (Qctober 9, 1998) {S:atement of Sen. Campbell} This statement is cansistent with
OMB's longstanding interpretation of the Circutar which helds that it is applicable to all recipients, regardless of
whether they also receive non-Federa! lunds.

H. Procusement Contracts
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Some commenters asked whether the final rewvision would apply to research that is funded by a Federa agency
through a procurement contraet However, the Circular does not apply to procurement contracts. Section —2
(&) of the Circular defines “award,” and specificay excludes “cantracts which are required to be entered into and
attministered under procurement laws and regulations *

Issued in Washingtan, DC, September 30, 1998

/s
Jacob J. Lew
Diector

As directed by OMB's apprapriation tor £Y 1999, contained in Public Law 105-277, OMB hereby antends Section
—— 36 of OMB Cireular A-110 by revising parapraph (c), redesipnating paragraph (d) as paragraph (e), and
adding a new paragraph {d) o read a5 tollows

= 36 Intangible property

resne

(€} The Federal Government has the night to:
(1 ebtain, reproduce, publish or ctherwise use the data first produced under an award; and

{2} autherize others in recewve, reproduce, publish, or otherwise use such data for Federal purpases

(d) (1 In addition, in respanse ta a Freedor of Information Act (FOIA) request for rescarch data
relating to published research findings produced under an award that were used by the Federa
Government in developing an agency action thal has the force and effect of law, the Federal irwarding
agency shall request, and the recipient shall provide, within a reasonable time, the research data so that
they can be made available to the public through the pracedures established under the FOIA 1 the
Federal awarding agency obtains the research data solely in response to a FOIA request, the agency
may charge the requester a reasonable foe equaling the fu)l incremental cost of obtaining the research
data. This (ee shoutd reflect costs incurred by the agency, the reempient, and applicable subrecipients
This fee is in addition to any fees the agency may assess under the FOIA (5 U 5.C.552(al4)AY)

(2} The following definitions apply for purposes of paragraph (¢ of this seclion.

(1) Resrarch data is defined as the recorded factual matesial cormmanly acceptad in the seentidic

community as necessary to validate research lindings, bit not any of the followinp: prefiminary analyses,

drafts of scientific papers, plans for luture researth, peer reviews, or communications with colleagues
This “recorded” material axcludes physical objects {e.g. laboratory samples) Rezzarch data alse do not
include:

(A} Trade secrets, commercial infermation, materals necessary 1o be held cenfidentiat by a
researcher unti they are published, or similar information which s profected under law; and

(B) Persannel and medical information and similar mformation the disclosure of which would
constitule a ciearly unwarranted invasion of persanal privacy, such as informaticn that could be
used to identily a particular person in a research study

(ii} Published is defined as either when:
{A) Research Fndings are published in a peer-reviewed scientific or technica jeurnal; or

(B) A Federal agency publicly and officially cites the research findings in support of an agency
action that has the force and effect of law

(iii) Used by the Federal Government in developing an agency action that has the force and effect of low s
defined as when an agency publicly and officially cites the research findings in support of an agency
action that has the lorce and effect of Jaw.
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CIRCULAR A-110 REVISED 11/19/93 As
Further Amended 9/30/99

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Uniform Administrative Requirements for Grants and Agreements With Institutions of
Higher Education, Hospitals, and Other Non-Profit Organizations

1. Purpose. This Circular sets forth standards for obtaining consistency and uniformity among Federal
agencies in the administration of grants to and agreements with institutions of higher education,
hospitals, and other non-profit organizations.

2. Authority. Circular A-110 is issued under the authority of 31 U.S.C. 503 (the Chief Financial Officers
Act), 31 U.S.C. 1111, 41 U.S.C. 405 (the Office of Federal Procurement Palicy Act), Reorganization
Plan No. 2 of 1870, and E.O. 11541 ("Prescribing the Duties of the Office of Management and Budget
and the Domestic Policy Council in the Executive Office of the President").

3. Policy. Except as provided herein, the standards set forth in this Circular are applicable to all
Federal agencies. If any statute specifically prescribes policies or specific requirements that differ from
the standards provided herein, the provisions of the statute shall govern.

The provisions of the sections of this Circular shall be applied by Federal agencies to recipients.
Recipients shall apply the provisions of this Circular to subrecipients performing substantive work under
grants and agreements that are passed through or awarded by the primary recipient, if such
subrecipients are organizations described in paragraph 1.

This Circular does not apply to grants, contracts, or other agreements between the Federal
Government and units of State or local governments covered by OMB Circular A-102, “Grants and
Cooperative Agreements with State and Local Governments,” and the Federal agencies' grants
management common rule which standardized and codified the administrative requirements Federal
agencies impose on State and local grantees. In addition, subawards and contracts to Stale or local
governments are not covered by this Circular. However, this Circular applies to subawards made by
State and local governments to organizations covered by this Circular. Federal agencies may apply the
provisions of this Circular to commercial organizations, foreign governments, organizations under the
jurisdiction of foreign governments, and international organizations.

4, Definitions. Definitions of key terms used in this Circular are contained in Section ___.2 in the
Attachment.



5. Required Action. The specific requirements and responsibilities of Federal agencies and institutions
of higher education, hospitals, and other non-profit organizations are set forth in this Circular. Federal
agencies responsible for awarding and administering grants to and other agreements with
arganizations described in paragraph 1 shall adopt the language in the Circular unless different
provisions are required by Federal statute or are approved by OMB.

6. OMB Responsibilities. OMB will review agency regulations and implementation of this Circutar, and
will provide interpretations of policy requirements and assistance to insure effective and efficient
implementation. Any exceptions will be subject to approval by OMB, as indicated in Section _4in

the Attachment. Exceptions will only be made in particular cases where adequate justification is
presented.

7. Information Contact. Further information concerning this Circular may be abtained by contacting
the Office of Federal Financial Management, Office of Management and Budget, Washington, DC
20503, telephone (202) 395-3993.

8. Termination Review Date. This Circular will have a policy review three years from date of issuance.

9. Effective Date. The standards set forth in this Circular which affect Federal agencies will be
effective 30 days after publication of the final revision in the Federal Register. Those standards which
Federal agencies impose on grantees will be adopted by agencies in codified regulations within six
months after publication in the Federal Register. Earlier implementation is encouraged.

Attachment

Grants and Agreements with Institutions of Higher Education,
Hospitals, and Other Non-Profit Qrganizations

SUBPART A - GENERAL

Sec.

.1 Purpose.

___.2 Definitions.

.3 Effect on other issuances.

___4 Deviations,



(a) The recipient may copyright any work that is subject to copyright and was developed, or for which
ownership was purchased, under an award. The Federal awarding agency(ies) reserve a royalty -free,
nonexclusive and irrevocable right to reproduce, publish, or atherwise use the work for Federal
purposes, and to authorize others to do so.

{b) Recipients are subject to applicable regulations governing patents and inventions, including
government-wide regulations issued by the Department of Commerce at 37 CFR part 401, "Rights to
Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants,
Contracts and Cooperative Agreements."

(c) The Federal Government has the right to:

(1) obtain, reproduce, publish or otherwise use the data first produced under an award; and

(2) authorize others to receive, reproduce, publish, or otherwise use such data for Federai purpases.

(d) (1) In addition, in response to a Freedom of Information Act (FOIA) request for research data
relating to published research findings produced under an award that were used by the Federal
Government in developing an agency action that has the force and effect of law, the Federal awarding
agency shall request, and the recipient shall provide, within a reasonable time, the research data so
that they can be made available to the public through the procedures established under the FOIA. If the
Federal awarding agency obtains the research data solely in response to a FOIA request, the agency
may charge the requester a reasonable fee equaling the full incremental cost of obtaining the research
data. This fee should reflect costs incurred by the agency, the recipient, and applicable subrecipients.
This fee is in addition to any fees the agency may assess under the FOIA (5 U.S.C. 552(a)(4)(A)).

(2) The following definitions apply for purposes of paragraph (d) of this section:



(i) Research data is defined as the recorded factual material commonly accepted in the scientific
community as necessary to validate research findings, but not any of the following: preliminary
analyses, drafts of scientific papers, plans for future research, peer reviews, or communications with
colleagues. This "recorded” material excludes physical objects (e.g., laboratory samples). Research
data also do not include:

(A) Trade secrets, commercial information, materials hecessary to be held confidential by a researcher
until they are published, or similar information which is protected under law: and

(B) Personnel and medical information and similar information the disclosure of which would constitute
a clearly unwarranted invasion of personal privacy, such as information that could be used to identify a
particular person in a research study.

(iiy Published is defined as either when:

{A) Research findings are published in a peer-reviewed scientific or technical journal; or

(B) A Federal agency publicly and officially cites the research findings in support of an agency action
that has the force and effect of law.

(i) Used by the Federal Government in developing an agency action that has the force
and effect of law is defined as when an agency publicly and officially cites the research findings in
support of an agency action that has the force and effect of law.

(e} Title to intangible property and debt instruments acquired under an award or subaward vests upon
acquisition in the recipient. The recipient shall use that property for the originally -authorized purpose,
and the recipient shall not encumber the property without approval of the Federal awarding agency.
When no longer needed for the originally authorized purpose, disposition of the intangible property
shall occur in accordance with the provisions of paragraph ___-34(qg).

—_-37 Property trust relationship. Real property, equipment, intangible property and debt instruments
that are acquired or improved with Federal funds shall be held in trust by the recipient as trustee for the
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contention will not be permitted to
participate as a party.

Thase permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
intervene, and have the opportunity to
participate fully in the conduct of the
hearing, including the opportunity to
present evidence and cross-examine
witnesses.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, Attention:
Rulemakings and Adjudications Staff, or
may be delivered to the Commission's
Public Document Room, the Gelman
Building, 2120 L Street, NW.,
Washington, DC, by the above date. A
copy of the petition should alsa be sent
to the Office of the General Counsel,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, and to
Ernest L. Blake, Jr., Esquire, Shaw,
Pittman, Potis & Trowbridge, 2300 N
Street, NW., Washington, DC 20037,
attorney for the licensee.

Nontimely filings of petitions for
leave Lo intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
presiding Atomic Safety and Licensing
Board that the petition and/er request
should be granted based upon a
balancing of the factors specified in 10
CFR 2.714(a)(1){1)-(v) and 2.714(d).

Hf a request for a hearing is received,
the Commission's staff may issue the
amendment after it completes its
technical review and prior to the
completion of any required hearing if it
publishes a further notice for public
comment of its proposed finding of no
significant hazards consideration in
accordance with 10 CFR 50.91 and
50.92,

For further details with respect to this
action, see the application for
amendment dated April 28, 1999, as
supplemented by letters dated August
30, 1999, and September 3, 1999, which
are available for public inspection at the
Commission's Public Document Room,
the Gelman Building, 2120 L Street,
NW., Washington, DC, and at the local
public document room located at the
Ernest L, Blake, Jr., Esquire, Shaw,
Pittman, Potis & Trowbridge, 2300 N
Street, NW., Washington, DC 20037.

Dated at Rockville, Maryland, this 4th day
of October 1999,

For the Nuclear Regulatory Cemmission,
Helen N. Paslis,
Senior, Project Manager, Section !, Prafect
Directorate I, Division of Licensing Project
Management, Office of Nuclear Reactor
Regulation.
[FR Doc. 99-28302 10-7-99: 8:45 am)]
BILLING CODE 7500-01-P

OFFICE OF MANAGEMENT AND
BUDGET

OMB Circular A-110, “Uniform
Administrative Requirements for
Grants and Agreements With
Institutions of Higher Education,
Hospitals, and Other Non-Profit
Organizations™

AGENCY: Office of Management and
Budpget, Executive Office of the
President

ACTION: Final Revision

SUMMARY: This notice finalizes the
revision to OMB Circular A-110,
required by a provision of OMB's
appropriation for fiscal year (FY} 1999,
contained in Public Law 105-277. The
provision directs OMB to amend
Section __.36, Intangible property, of the
Circular “to require Federal awarding
agencies to ensure that all data
produced under an award will be made
available to the public through the
procedures established under the
Freedom of Information Act” (FOIA).
Pursuant to the direction of the
provision contained in Public Law 105-
277, OMB published a Notice of
Proposed Revision on February 4, 1999
(64 FR 5684), and a request for
comments on clarifying changes to the
proposed revision on August 11, 1999
(64 FR 43786). We received over 9,000
comments on the proposed revision and
aver 3,000 comments on the clarifying
changes.

After a review of the comments on the
clarifying changes, as well as the
comments on the proposed revision,
OMB is issuing this final revision to the
Circular, as required by the provision
contained in Public Law 105-277.
DATES: The revised Circular is effective
November 8, 1999,

ADDRESSES: You may obtain the full text
of the Circular, the text of this notice,
and the text of the February 4th and
August 11th notices on OMB's home
page (http://www.whitehouse.gov/
OMB), under the heading "“Grants
Management.” You many obtain copies
of Public Law 105-277 on the Library of
Congress'’s home page (http://
thomas.loc.gov),

FOR FURTHER INFORMATION CONTACT: F.
James Charney, Policy Analyst, Office of

Management and Budget, at (202) 395-
3993. Please direct press inquiries to
OMB's Communications Office, at {202)
395-7254.

SUPPLEMENTARY INFORMATION:
I. Background

A, The Statutory Direction to Amend
Circular A-110

Congress included a two-sentence
provision in OMB's appropriation for
FY 1999, contained in Public Law 105-
277, directing OMB to amend Section
36 of the Circular “to require Federal
awarding agencies to ensure that all data
produced under an award will be made
available to the public through the
procedures established under the
Freedom of Information Act.” The
provision also provides for a reasonable
fee to cover the costs incurred in
responding to a request. The Circular
applies to grants and other financial
assistance provided to institutions of
higher education, hospitals, and non-
profit institutions, from all Federal
agencies.

In directing OMB to revise the
Circular, Congress entrusted OMB with
the authority to resolve statutory
ambiguities, the obligation to address
implementation issues the statute did
not address, and the discretion to
balance the need for public access to
research data with protections of the
research process. In developing this
revision to the Circular, OMB secks to
implement the statutory language fairly,
in the context of its legislative history.
This requires a balanced approach that
(1) furthers the interest of the public in
obtaining the information needed to
validate Federally-funded research
findings, (2) ensures that research can
continue to be conducted in accordance
with the traditional scientific process,
and (3) implements a public access
process that will be workable in
practice.

OMB recognizes the importance of
ensuring that the revised Circular does
not interfere with the traditional
scientific process. Science and
technology are the principal agents of
change and progress, with over half of
the Nation's labor productivity growth
in the last 50 years attributable to
technological innovation and the
science that supports it. Although the
private sector makes many investments
in technology development, the Federal
Government has an important role to
play—particularly when risks appear
too great or the return to companies too
speculative. Its support of cutting-edge
science contributes to new knowledge
and greater understanding, ranging from
the edge of the universe to the smallest
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imaginable particles. When the Federal
Government changes the requirements
that apply to researchers whom it funds,
it needs to ensure that the changes do
not interfere with cutting-edge science
and the benefits that such science
provides to the American people.

During the revision process, many
commenlers expressed concern that the
statute would compel Federally-funded
researchers to work in a “fishbow!” in
which they would be required to reveal
the results of their research, and their
research methods, prematurely. They
argued that this could prevent
researchers from operating under the
traditional scientific process. As in
many ather fields of endeavor, scientists
need to deliberate over, develop, and
pursue alternative approaches in their
research before making results public,
When a scientist is sufficiently
corfident of their results, they publish
them for the scrutiny of other scientists
and the community at large.
Accordingly, in light of this traditional
scientific process, we have not
construed the statute as requiring
scientists to make research data publicly
available while the research is still
ongoing.

B. OMB'’s Two Requests for Public
Comment on the Proposed Revision

To address implementation issues,
OMB published two notices in the
Federal Register requesting public
comment on the proposed revision to
the Circular. Interested parties can
consult these notices, which provide
extensive background Information, for a
more complete understanding of the
final revision. The original proposal
appeared on February 4, 1899 (64 FR
5684). It would have revised Section
__.36 of the Circular to read as follows:

{c) The Federal Government has the right
to (1) obtain, reproduce, publish or otherwise
use the data first produced under an award,
and (2) authorize others 1o receive,
reproduce, publish, or otherwise use such
data for Federal purposes. In additlon, in
response to a Freedom of Information Act
(FOIA) request for data relating to published
research findings produced under an award
that were used by the Federal Government in
developing policy or rules, the Federal
awarding agency shall, within a reasonable
time, obtain the requested data so that they
can be made avaltable to the public through
the procedures established under the FQIA.
If the Federal awarding agency obtains the
data solely in response to a FOIA request, the
agency may charge the requester a reasonable
fee equaling the full Incremental cost of
obtaining the data. This fee should reflect
costs incurred by the agency, the recipient,
and applicable subrecipients. This fee is in
addition to any fees the agency may assess
under the FOIA (5 U.S.C. 552(a)(4){A)).

OMB recejved over 9,000 comments in
response to the proposed revision.
Commenters offered strongly differing
views on the provision contained in
Public Law 105-277. Those who
supported the statutory provision stated
that the public has a right to obtain
research data that have been funded
with tax dollars, particularly when the
research findings were used by the
Federal Government in developing
policy or rules. These commenters also
expressed the view that making this
data available for public review and
validation would improve the scientific
process, Commenters who opposed the
provision contained in Public Law 105-
277 stated that they support the
concepts of full disclosure and open
access to information. They
acknowledged that the traditional
scientific process operates by requiring
researchers to subject their findings to
the scrutiny of the scientific community
and the general public, so that those
findings may be validated, corrected, or
rejected. However, they expressed
concern that the approach required by
Public Law 105-277 would significantly
impair scientific research. In their view,
individuals and businesses would be
reluctant to agrec to participale in
research, since the participants’
personal privacy and proprietary
information could not be assured of
confidential treatment.

Many commenters on the original
proposal asked OMB to clarify four
concepts found in the proposed
revision: “data,” “published,” "used by
the Federal Government in developing
policy or rules,” and cost
reimbursement. OMB agreed that
clarlfication was needed for these
concepts. On August 11, 1999, OMB
published a second notice (84 FR
43786}, requesting public comment on
clarifications to the proposed revision:

{c) The Federal Gavernment has the right
to: (1) Obtain, reproduce, publish or
otherwise use the data first produced under
an award; and (2) authorize others to receive,
reproduce, publish, or otherwise use such
data for Federal purposes,

(d}(1) In addition, in response to a Freedom
of Information Act (FOIA) request for
research data relating to published research
findings produced under an award that were
used by the Federal Government In
developing a regulation, the Federal
awarding agency shall request, and the
recipient shall provide, within a reasonable
time, the research data so that they can be
made available to the public through the
procedures established under the FOIA. If the
Federal awarding agency obtains the research
data solely in response to a FOIA request, the
agency may charge the requester a reasonable
fee equaling the full incremental cost of
obtaining the research data. This fee should

reflect costs incurred by the agency, the
recipient, and applicabie subrecipients, This
fee is in addition to any fees the agency may
assess under the FOIA (5 U.5.C. 552(a)(4){A)).

(2) The following definitions are to be used
for purpeses of paragraph (d} of this section:

{i) Research data Is defined as the recorded
factual material commonly accepted in the
sclentiflc community as necessary to validatc
researching findings, but not any of the
following: Preliminary analyses, drafts of
scientiflc papers, plans for future research,
peer reviews, or communtcations with
colleagues. This *'recorded” material
excludes physical objects (e.g., laboratory
samples). Research data also de not include:
(A) Trade secrets, commercial information,
materlals necessary to be held confidential by
a researcher untll publication of thelr resulls
in a peer-reviewed journal, or infermation
which may be copyrighted or patented; and
(B) personnel and medlcal files and similar
flies the disclosure of which would
constitute a clearly unwarranted invasion of
personal privacy, such as information that
could be used to identify a particular person
in a research study.

(ii) Published is defined as elther when: (A)
Rescarch findings are published in a peer-
reviewed scientific or technical journal; or
(B) 2 Federal agency publicly and officially
cltes to the rescarch findings in support of a
regulation,

(lit) Used by the Federal Gavernment in
developing a regulation is deflned as when
an agency publicly and offickally cites to the
research findings In support of a regulation
(for which notice and comment is requlred
under 5 U.S.C. 553},

The August 11th notice explained these
clarifications were intended to
implement the statute in a manner that
(1) furthers the interest of the public in
obtaining the information needed to
validate Federally-funded research
findings, (2) ensures that research can
continue to be conducted in accordance
with the traditional scientific process,
and (3) implements a public access
process that will be workable in
practice. OMB received over 3,000
comments in response to the clarifying
changes.

After considering the views and
concerns of all the commenters, OMB
now issues a final revision to the
Circular. Although the final revision
resembles the clarifying changes
proposed on August 11, 1999, it reflects
additional changes in response to the
public comments.

Issuance of this final revision meets
the statutory requirement imposed by
OMP's appropriation for FY 1999
within the time in which it has legal
effect. As OMB and the agencies
develop experience with the revised
Circular, changes to the data access
process may be considered. These could
range from technical and clarifying
changes to substantive revision or
rescission. OMB also endeavors to
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review each of its Circulars every three
years.

IL. Comments on the Clarifying Changes
to the Proposed Revision

A. Research Data

A number of commenters objected
that the proposed definition of
“research data” would transfer authority
to determine which records are exempt
from mandatory disclosure under FOIA
from Federal agencies to recipients. It
was not OMB's intent to transfer the
agency's FOIA exemption authority to
recipients. Rather, we were providing a
definition for what constitutes research
“*data,” a term that is not defined in the
provision contained in Public Law 105-
277. We have always understood that it
would be the recipient, not Federal
agency staff, who would identify the
research data in the recipient's files
which are responsive to a FOIA request.
In the over 12,000 comments OMB
received on the proposed revision, we
are not aware of any suggestion that
Federal agency staff should perform the
search of a recipient’s offices to identify
responsive research data. The fact that
the recipient is responsible for searching
for, and identifying, the research data
does not mean the Circular has
transferred the agencies’ responsibility
to recipients. When the recipient
searches files for respansive research
data, pursuant to section .__36(d), and
in so doing applies the definition of
“research data,” the recipient is not
exercising the agencies’ authority under
FOIA to determine exemptions. Rather,
the recipient is simply identifying the
research data that must be provided to
the agency. The Federal awarding
agency would retain its right to ask the
recipient for additional information, if it
belleved the recipient's submission was
not complete.

Several commenters expressed
concern because the proposed definition
of “'research data' excluded
“information which may be copyrighted
or patented.” These commenters
believed the proposed language was too
broad. They argued that, under
copyright law, a wide range of materials
“may be” copyrighted, and therefore
that such a test could have unintended
consequences for the scope of the public
access process. In reviewing this
language, we note that the protections
available in the other parts of the
definition (in particular, those
protecting “trade secrets” and
“commerclal information”) broadly
protect the intellectual property rights
of researchers. The proposed definition
was not intended to create additional
protections for intellectual property, but

rather to ensure that existing protections
continue to be respected. To avoid
unintended consequences, and ta avoid
having to sort out the complexities of
copyright law (and how it might apply
in various areas of Federally-funded
research), the final revision substitutes
“similar information which is protected
under law" for “information which may
be copyrighted or patented.” This
language is intended to ensure that the
public access process will not upset
intellectual property rights that are
elsewhere recognized and protected
under the law.

Many commenters suggested a change
to the definition of "'research data” to
ensure that appropriate data were
protected from disclosure, no matter
what the format. Their suggestion was to
replace the word "files” with the word
“information” in the phrase
*[plersennel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.” Examples
of research data that might net be
considered to be in the form of a “file”
include video or audio tapes of research
subjects. We agree with this technical
change and have included it in the final
revision to the Circular.

Several commenters noted that the
definition of "research data” excluded
"materials necessary to be held
confidential until publication of their
results in a peer-reviewed journal.”
However, since this language is not
exactly the same as thal used in the
definition of "“published,” ("either
when: (A) Research findings are
published in a peer-reviewed sclentific
or technical journal; or (B} A Federal
agency publicly and officially cites the
research findings in support of an
agency action that has the force and
effect of law"') it appeared that the two
might be in conflict. We have revised
the definition of “'research data” to
avold any conflict between the two
definitions.

Finally, several commenters asked for
a clarification to the revision pertaining
to research data already available to the
public. They suggested that if a request
is made for research data the recipient
has already made available to the
public, through a data archive or other
means, further action should not be
necessary. Since this principle is used
when a Federal agency responds to
FOIA requests, it makes sense to apply
it in this case as well. However, the
Federal awarding agency should
respond to the FOIA request with
directions on how the requester can
access the publicly available research
data.

B. Used by the Federal Government in
Developing a Regulation

A number of commenters objected to
the definition which applied the
revision to research data that are used
by the Federal Government in
developing a “'regulation.” These
commenters had generally been satisfied
with the language found in the proposed
revision (“'used by the Federal
Government in developing policy or
rules”), because it had been used hy
congressional sponsors during the
legislative consideration of Public Law
105-277. However, these commenters
believed that the clarifying changes
significantly narrowed the scope of the
revision.

As we explained in the August 11th
notice, its clarification was intended “'to
ensure that members of the public can
obtain the information needed to
validate those Federally-funded
research findings on which Federal
agencies rely when they take actions
that have the force and effect of law,
while at the same time ensuring that the
provision contained in Public Law [05-
277 can be administered in a manner
that is workable for members of the
public, Federal agencies and their
recipients” (64 FR 43791). We sought to
refer to agency actions that have “the
force and effect of law’" when it
included “a regulation (for which notice
and comment s required under 5 U.S.C.
553)" in the proposed definitions. While
it Is true that agencies also take actions
that have “the force and effect of law"
when they issue administrative orders
(c.g., decistons issued by administrative
law judges), we think that agencies
rarely rely on Federally-funded research
in the context of their administrative
orders. Nevertheless, in response to the
comments, we have changed the
revision to refer to “an agency action
that has the force and effect of law"”
rather than to "a regulation.”

We believe this change addresses the
concerns of most commenters. We note
that a comment letter from Senators
Shelby, Lott, Campbell, and Gramm
stated that the revision should not be
limited to regulations, but should apply
generally to ““federal actions that can
dramatically impact the public.”
Agency actions that have “the force and
effect of law" certainly represent
"“federal actions that can dramatically
impact the public.” Indeed, it is through
actions that have the force and effect of
law that an agency (in the words of one
business association) “imposes costs,
mandates, restrictions, obligations and
responsibilities on the regulated
community.” However, as stated in the
Aupgust 11th notice, we have decided
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not to extend the scope of the revision
to agency guidance documents and
other Issuances that do not have the
force and effect of law. We continue to
believe that the public interest in such
access Is less than where the agency is
taking action that has the force and
effect of law, and that the revision
would not be workable in those
circumstances. Some commenters, who
argued for a broader application,
nevertheless were sympathetic to OMB's
desire that the public access provision
be workable. For example, one
commenter stated that “the reproposal
may be a workable first step in
Implementation. OMB could start with
its August position and see how the
system works.”

A number of commenters raised a
concern about whether requesters
would be able to obtain the rescarch
data sufficiently in advance of when
public comments are due on propesed
regulations. These commenters offered
various suggestions for how the Circular
might be revised to address this
concern. In the prior two notices, OMB
has proposed a *'reasonable time"
standard for the response to a request
for research data, Since OMB and the
agencies do not yet have experience
with implementing the public access
process, we believe the “reasonable
time" standard, which allows
consideration of the circumstances of a
particular case, is appropriate, As OMB
and the agencies gain experience with
the public access process, we may be
able to develop further clarification on
this point.

Finally, in the August 11th notice,
OMB also requested comment *“‘on
whether limiting the scope of the
proposed revision to regulations that
meet (a) S100 million [impact] threshold
would be appropriate™ (64 FR 43791).
Such a limitation received strong
support, as well as strong opposition
from commenters. For now, we have
decided not to limit the scope of the
revision to agency actions that have an
Impact in excess of $§100 million. As
OME and the agencies develop
experience from implementing the
revision, we may revisit this issue,

C. Published

Commenters gencrally supported the
proposed definition of *published.”
Some in the research community were
more supportive of the first part of the
definition (when "(t)esearch findings
are published in a peer-reviewed
scientific or technical journal”) rather
than the second part (when “{a} Federal
agency publicly and officially cites the
research findings in support of ' an
agency action). However, those who

support the provision in Public Law
105-277 argued that the second part is
necessary to ensure that the public can
have access to the data that underlies
Federally-funded research findings on
which agencles rely to support their
actions. We continue to believe that
both parts of the definition are
important to successful implementation
of a data access provision that furthers
the interest of the public in obtaining
information while ensuring that
research can continue to be conducted
in accordance with the traditional
scientific process. The only change that
has been made to the definition of
""published"” is to make conforming
revisions to reflect the previously-
discussed change from “used by the
Federal Government in developing a
regulation” to “‘used by the Federal
Government in developing an agency
action that has the force and effect of
law.”

D. Cost Reimbursement

Many commenters, particularly
recipients of Federally-funded research
awards, expressed concern about the
relmbursement mechanisms available
under the proposed revision, In cases
where the award's funding period
expires before a request is made, neither
the direct nor indirect methods of
charging would allow reimbursement.
Comments generally focused on the
need for a separate agreement between
the Federal awarding agency and the
reclpient, which would cover the full
incremental cost of responding to the
request. The process for such an
agreement could work as follows:

When a request is received by the
Federal awarding agency, it would pass
the request on to the recipient for an
assessment of the costs of complying.
Once the recipient has estimated an
amount, the Federal awarding agency
can apply its existing standards for
requesting appropriate prepayments

from the requester, as with the FOIA fee.

When the recipient transmits the
responsive research data to the agency,
it should include an accounting for the
assoclated costs. The Federal awarding
agency will then seek reimbursement
from the FOIA requester and reimburse
the recipient.

If we determine that this mechanism
is not adequate, we will consider
revising OMB Circular A-21, "Cost
Principles for Educational Institutions,"”
as necessary to ensure that recipient
institutions are reimbursed for the
incremental costs of complying with the
provision contained in Public Law 105-
277,

E. Record Retention

Sotne commenters guestioned
whether the final revision would
impose additional record retention
requirements on recipients, The final
revision only affects Section .__ 38,
which does not discuss recordkeeping
responsibilities, Section .__53,
Retention and access requirements for
records, requires that *'(f)inancial
records, supporting documents,
statistical records, and all other records
pertinent to an award shall be retained
for a period of three years from the date
of submission of the final expenditure
report.” In addition, “(t)he Federal
awarding agency * * * has) the right of
timely and unrestricted access to any
books, documents, papers, or other
records of recipients that are pertinent
to the awards * * *. The rights of
access in this paragraph are not limited
to the required retention period, but
shall last as long as records are
retained.” Therefore, if a recipient
chooses to keep records longer than
three years, the recipient must make
them available for review In response to
requests from the Federal awarding
agency.

F. Effective Date

Many commenters sought clarification
on the effective date for the final
revision. As stated above, the revised
Circular is cffective thirty days after it
appears in the Federal Register. The
revised Circular is effective for awards
issued after the effective date and those
continuing awards which are renewed
after the effective date.

G. Profects Funded From Multiple
Sources

Some commenters asked whether the
final revision would apply in situations
where research was funded not only by
the Federal Government but also by
other entities. As noted in the proposed
revision, the legislative history to the
provision contained in Public Law 105~
277 indicates that "the amended
Circular shall apply to all Federally-
funded research, regardless of the level
of funding or whether the award
recipient is also using non-Federal
funds.” 144 Cong. Rec. S12134 (October
9, 1998) (Statement of Sen. Campbell).
This statement s consistent with OMB's
longstanding interpretation of the
Circular which holds that it is
applicable to all reciplents, regardless of
whether they also receive non-Federal
funds.

H. Procurement Contracts

Some commenters asked whether the
final revision would apply to research
that is funded by a Federal agency
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through a procurement contract.
However, the Circular does not apply to
procurement contracts, Section .__2(e)
of the Circular defines “award,” and
specifically excludes “'contracts which
are required to be entered into and
administered under procurement laws
and regulations.”

Issued in Washington, DC, September 30,
1999,
Jacob J. Lew,
Director.

As directed by OMB's appropriation
for FY 1999, contained in Public Law
105-277, OMB hereby amends Section
__-36 of OMB Circular A-110 by
revising paragraph (c), redesignating
paragraph (d) as paragraph {e), and
adding a new paragraph (d) to read as
follows:

_.. .36 Intangible property.

= * *

(¢) The Federal Government has the
right to:

{1} Obtaln, reproduce, publish or
otherwise use the data first produced
under an award; and

(2) Authorize others to receive,
reproduce, publish, or otherwise use
such data for Federal purposes.

(d)(1) In addition, in response to a
Freedom of Information Act {FOIA)
request for research data relating to
published research findings produced
under an award that were used by the
Federal Government in developing an
agency action that has the force and
effect of law, the Federal awarding
agency shall request, and the recipient
shall provide, within a reasonable time,
the research data so that they can be
made available to the public through the
procedures established under the FOIA.
If the Federal awarding agency obtains
the research data solely in response to
a FOIA request, the agency may charge
the requester a reasonable fee equaling
the full incremental cost of obtaining
the research data. This fee should reflect
costs incurred by the agency, the
recipient, and applicable subrecipients.
This fee is in addition to any fees the
agency may assess under the FOIA (5
U.S.C. 552(a)(4}A)).

{2} The following definitions apply for
purposes of paragraph (d) of this
section:

(i} Research data is defined as the
recorded factual materlal commonly
accepled in the scientific community as
necessary to validate research findings,
but not any of the following:
preliminary analyses, drafts of scientific
papers, plans for future research, peer
reviews, or communications with
colleagues. This “recorded’" material
excludes physical objects (e.g.,

laboratory samples). Research data also
do not include:

{A) Trade secrets, commercial
information, materials necessary to be
held confidential by a researcher until
they are published, or similar
information which is protected under
law; and

(B) Personnel and medical
information and similar information the
disclosure of which would constitute a
clearly unwarranted invasion of
personal privacy, such as information
that could be used to identify a
particular person in a research study.

(ii) Published is defined as either
when:

(A) Research findings are published in
a peer-reviewed scientific or technical
journal; or

(B} A Federal agency publicly and
officially cites the research findings in
support of an agency action that has the
force and effect of law.

(iii) Used by the Federal Government
in developing an agency action that has
the force and effect of law is defined as
when an agency publicly and officially
cites the research findings in support of
an agency action that has the force and
effect of law,

[FR Doc. 99-26264 Filed 10-7-99; 8:45 am)
BILLING CODE 3110-01-P

OFFICE OF PERSONNEL
MANAGEMENT

[OPM Form of 510, Applying for a Federal
Job, and OPM Form of 612, Optional
Application for Federal Employment]

Proposed Collection; Comment
Request

AGENCY: Office of Personnel
Management.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 {Pub,
L. 104-13, May 22, 1995), this notice
announces a proposed reinstatement of
the optional forms Applying for a
Federal Job (OF 510) and Optional
Application for Federal Employment
(OF 612). The OF 510 is used to provide
guidance to the general public on how
to apply for Federal jobs. The form
provides information on what necessary
work, education, and other information
applicants should provide in association
with vacancy announcements and
completing their application method of
choice. The OF 612 is a data collection
form used to collect applicant
qualification information associated
with vacancy announcements. The form
provides necessary guidance to

applicants so that they can be
considered for employment when
applying for Federal jobs. Presently the
OF 812 is downloadable from OPM’s
electronic forms page on our website at
hitp://www.opm.gov/forms. This
information is necessary for Federal
agencies to evaluate applicants for
Federal jobs under the authority of
sections 1104, 1302, 3301, 3304, 3320,
3361, 3393, and 3394 of title 5 United
States Code.

We estimate 245,000 applications will
be completed annually. Each farm takes
approximately 40 minutes to read and/
or complete. The annual estimated
burden is 9,800 hours.

This action is being taken to continue
and expand employment application
options for both Federal agencies and
job seekers.

Comments on this proposed
reinstatement are particularly invited
on:

« Whether this collection of
information is necessary for the proper
performance of functions of the Office of
Personnel Management, and whether it
will have practical utility;

* Whether our estimate of the public
burden of this collection of information
is accurate, and is based on valid
assumptions and methodology; and

« Ways in which we can minimize
the burden of the collection of
information on those who are to
respond, through the use of the
appropriate technological collection
techniques or other forms of information
technology.

For copies of this proposal, contact
Mary Beth Smith-Toomey on 202-606-
8358 or e-mail at mbtoomey@opm.gov.
DATES: Comments on this proposal
should be received on or before
December 7, 1999,

ADDRESSES: Send or deliver comments
to: U.S. Office of Personnel
Management, Washington Service
Center/Employment Information Office,
ATTN: Rob Timmins, 1900 E Street,
NW., Room 1425, Washington, DC
20415-9820.

Office of Personnel Management.

Janice R. Lachance,

Director,

[FR Doc. 99-26230 Filed 10-7-99: 8:45 am)
BILLING CODE 6325-01-U

OFFICE OF PERSONNEL
MANAGEMENT

Privacy Act of 1974; Amendment to a
System of Records

AGENCY: Office of Personnel
Management (OPM}.



EXHIBIT G



Miss. Code Ann. § 37-11-51

Current through HB 84, 273, 323, 366, 535, 572, 584, 626, 628, 630, 654, 677, 695, 713, 725, 726, SB 2802, 2864,
2947, and 2918, 2019 Regular Session, not including changes and corrections made by the Joint Legislative
Committee on Compilation, Revision and Publication of Legislation. The final official version of the statutes affected
by 2019 legislation will appear on Lexis Advance in September 2019.

Mississippi Code 1972 Annotated > Title 37. Education (Chs. 1— 181) > Chapter 11. General
Provisions Pertaining to Education (§§ 37-11-1 — 37-11-75)

§ 37-11-51. Documents exempt from Public Records Act.

(1)Test questions and answers in the possession of a public body, as defined by paragraph (a) of Section 25-
61-3, which are 1o be used in future academic examinations, shalt be exempt from the provisions of the
Mississippi Public Records Act of 1983.

(2)Letters of recommendation in the possession of a public body, as defined by paragraph (a) of Section 25-61-
3, respecting admission to any educational agency or institution, shall be exempt from the provisions of the
Mississippi Public Records Act of 1983.

(3)

(a)Except as provided in paragraph {b) of this subsection, documents, records, papers, data, protocols,
information or materials in the possession of a community college or state institution of higher learning
that are created, collected, developed, generated, ascertained or discovered during the course of
academic research, shall be exempt from the provisions of the Mississippi Public Records Act of 1983.

{b)The exemption under paragraph (a) of this subsection shall not apply to a public record that has
been published, copyrighted, trademarked or patented.

{(4)Unpublished manuscripts, preliminary analyses, drafts of scientific or academic papers, plans or proposals
for future research and prepublication peer reviews in the possession of a community college or state instilution
of higher learning, or submitted and accepted for publication by publishers shall be exempt from the provisions
of the Mississippi Public Records Act of 1983.

(5)Nothing in this section shall otherwise create a public record right over, or shall impede or infringe upon, the
copyright in any work.

(6)School safety plan documents containing preventive services listed in Section 37-3-83 shall be exempt from
the provisions of the Mississippi Public Records Act of 1983,

History

Laws, 1983, ch. 424, § 16; Laws, 2014, ch. 409, § 1, Laws, 2016, ch. 349, § 1, eff from and after July 1, 2016.

Annotations

Notes

Editor's Notes —
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Va. Code Ann. § 2.2-3705.4

Current through the 2018 Special Session | of the General Assembly and Acts 2019, cc. 11, 17, 18, 49, 100,164
225 and 282.

Code of Virginia > TITLE 2.2. ADMINISTRATION OF GOVERNMENT > SUBTITLE I,
ADMINISTRATION OF STATE GOVERNMENT > PART B. TRANSACTION OF PUBLIC BUSINESS
> CHAPTER 37. VIRGINIA FREEDOM OF INFORMATION ACT

§ 2.2-3705.4. Exclusions to application of chapter; educational records and
certain records of educational institutions

A.The following information contained in a public record is excluded from the mandatory disclosure provisions
of this chapter but may be disclosed by the custodian in his discretion, except as provided in subseclion B or
where such disclosure is otherwise prohibited by law. Redaction of information excluded under this section from
a public record shall be conducted in accordance with § 2.2-3704.01.

1.Scholastic records containing information concerning identifiable individuals, except that such access
shall not be denied to the person who is the subject thereof, or the parent or legal guardian of the
student. However, no student shall have access fo (i) financial records of a parent or guardian or (i)
records of instructional, supervisory, and administrative personnel and educational personnel anciliary
thereto, that are in the sole possession of the maker thereof and that are not accessible or revealed to
any other perscn except a substilule.

The parent or legal guardian of a student may prohibit, by written request, the release of any
individual information regarding that student until the student reaches the age of 18 years. For
scholastic records of students under the age of 18 years, the right of access may be asserted only by
his legal guardian or parent, including a noncustodial parent, unless such parent's parental rights have
been terminated or a court of competent jurisdiction has restricted or denied such access. For
scholastic records of students who are emancipated or attending a public institution of higher education
in the Commonwealth, the right of access may be asserted by the student.

Any person who is the subject of any scholastic record and who is 18 years of age or older may
waive, in writing, the protections afforded by this subdivision. If the protections are so waived, such
records shall be disclosed.

2.Confidential letters and statements of recommendation placed in the records of educational agencies
or institutions respecting (i) admission to any educational agency or institution, (i) an application for
employment or promotion, or {jii) receipt of an honor or honorary recognition.

d.Information held by the Brown v. Board of Education Scholarship Committee that would reveal
personally identifiable information, including scholarship applications, personal financial information,
and confidential correspondence and letters of recommendation.

4.Information of a proprietary nature produced or collected by or for faculty or staff of public institutions
of higher education, other than the institutions' financial or administrative records, in the conduct of or
as a result of study or research on medical, scientific, technical or scholarly issues, whether sponsored
by the institution alone or in conjunction with a governmental body or a private concern, where such
information has not been publicly released, published, copyrighted or patented.

5.Information held by the University of Virginia or the University of Virginia Medical Center or Eastern
Virginia Medical School, as the case may be, that contain proprietary, business-related information
pertaining to the operations of the University of Virginia Medical Center or Eastern Virginia Medical
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Schoal, as the case may be, including business development or marketing strategies and activities with
existing or future joint venturers, partners, or other parties with whom the University of Virginia Medical
Center or Eastern Virginia Medical School, as the case may be, has formed, or forms, any arrangement
for the delivery of health care, if disclosure of such information would be harmful to the compelitive
position of the University of Virginia Medical Center or Eastern Virginia Medical School, as the case
may be.

6.Personal information, as defined in § 2.2-3801, provided to the Board of the Virginia College Savings
Plan or its employees by or on behalf of individuals who have requested information about, applied for,
or entered into prepaid tuition contracts or savings trust account agreements pursuant to Chapter 7 (§

23.1-700 et seq.) of Title 23.1, including persona! information related to {i) qualified beneficiaries as that

term is defined in § 23.1-700, (ii) designated survivors, or (jii) authorized individuals. Nothing in this
subdivision shall be construed to prevent disclosure or publication of information in a statistical or other
form that does not identify individuals or provide personal information. Individuals shall be provided
access to their own personal information.

For purposes of this subdivision:

"Authorized Individual” means an individual who may be named by the account owner to receive
information regarding the account but who does not have any control or authority over the account.

“Designated survivor" means the person who will assume account ownership in the event of the
account owner's death.

7.Information maintained in connection with fundraising activities by or for a public institution of higher
education that would reveal (i} personal fundraising strategies relating to identifiable donors or
prospective donors or (i) wealth assessments; estate, financial, or tax planning information; health-
related information; employment, familial, or marital status information; electronic mail addresses,
facsimile or telephone numbers; birth dates or social security numbers of identifiable donors or
prospective donors. Nothing in this subdivision, however, shall be construed to prevent the disclosure
of information retating to the amount, date, purpose, and terms of the pledge or donation, or the identity
of the donor unless the donor has requested anonymity in connection with or as a condition of making a
pledge or donation. The exclusion provided by this subdivision shall not apply to protect from disclosure
{i) the identities of sponsors providing grants to or contracting with the institution for the performance of
research services or other work or {ii) the terms and conditions of such grants or contracts.

B.Information held by a threat assessment team established by a local school board pursuant to § 22.7-
19.4 or by a public institution of higher education pursuant to § 23. 1-805 relating to the assessment or
intervention with a specific individual, However, in the event an individual who has been under
assessment commits an act, or is prosecuted for the commission of an act that has caused the death
of, or caused serious badily injury, including any felony sexual assault, to another person, such
information of the threat assessment team concerning the individual under assessment shall be made
available as provided by this chapter, with the exception of any criminal history records obtained
pursuant to § 719.2-389 or 19.2-389.1, health records obtained pursuant to § 32.7-127.1.03, or
scholastic records as defined in § 22, 1-289. The public body providing such information shall remove
personally identifying information of any person who provided information to the threat assessment
team under a promise of confidentiality.

B.The custodian of a scholastic record shall not release the address, phone number, or email address of a
student in response to a request made under this chapter without written consent. For any student who is {i) 18
years of age or older, (ii) under the age of 18 and emancipated, or {jii) attending an institution of higher
education, written consent of the student shall be required. For any other student, written consent of the parent
or legal guardian of such student shall be required.

History

Kristen Cook
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Quintero v. Palmer

United States District Court for the District of Nevada
July 7, 2017, Decided; July 7, 2017, Filed
Case No. 3:13-cv-00008-MMD-VPC

Reporter
2017 U.5. Dist. LEXIS 104897 *

JOHN QUINTERO, Plaintiff, v. JACK PALMER, et al.,
Defendants.

Prior History: Quintero v. Palmer, 2017 U.S. Dist.

LEXIS 11574 (D. Nev., Jan. 27, 2017}

Core Terms

reconsideration motion, settlement agreement,
hardcover, Amend, motion to enforce, ban, motion for
leave, reply, in forma pauperis, religious, changes,
Prison, composite, parties, district court, hardbound,
meelings, promised, secular, issues, rights

Counsel: [*1] For Lisa Walsh, James Stogner, Edward
Gibson, Pauline Simmons, Law Librarian; Added per
[18] First Amended Complaint, Isidro Baca, Shannon
Moile, 4th Amended Complaint - 3/17/15, Greg Cox, 4th
Amended Complaint - 3/17/15, E.K. McDaniels, 4th
Amended Complaint - 3/17/15, Crowder, 4th Amended
Complaint - 3/17/15, Eugene Murgia, Julitte Robeson,
Defendants: Clark G Leslie, LEAD ATTORNEY, Office
of the Attorney General, Carson City, NV.

Judges: MIRANDA DU, UNITED STATES DISTRICT
JUDGE.

Opinion by: MIRANDA DU

Opinion

ORDER

l. SUMMARY

Before the Court are four motions brought by Plaintiff
John Quintero: (1) motion for reconsideration of this
Court's order accepting Magistrate Judge Valerie
Cooke's Report and Recommendation ("Motion for
Reconsideration") (ECF No. 238); (2) motion for leave to

file a supplemental brief in support of his Motion for
Reconsideration ("Motion for Leave”) (ECF No. 246); (3)
objections to this Court's order certifying denial of in
forma pauperis status on appeal based on his appeal
being frivolous ("Objection”) (ECF No. 247); and (4)
motion for leave to file composite reply to Defendants'
opposition and response! ("Mofion for Composite
Reply") (ECF No. 252). The Court has reviewed
Defendants' responses [*2] (ECF Nos. 248, 250, 251,
254) and Plaintiff's reply (ECF No. 249).

For the reasons discussed below, the Court grants
Plaintiffs Motion for Composite Reply, overrules
Plaintiffs Objection, and denies Plaintiffs remaining
motians.

il. BACKGROUND

Plaintiff, proceeding pro se and in forma pauperis, is an
inmate in the custody of Nevada Depariment of
Corrections ("NDOC") and is currently housed at
Northern Nevada Correctional Center (*NNCC") in
Carson City. Plaintiffs Fourth Amended Complaint
("FAC") alleged violations of Plaintiffs First and
Fourteenth Amendment rights as well as his rights
under the Religious Land Use and institutionalized
Persons Act ("RLUIPA"). (ECF No. 105.) In February
2016, the partles participated in a settlement conference
before Magistrate Judge Valerie P. Cooke and reached
resolution whereby in exchange for NDOC's promise to
undertake a variety of actions, Plaintiff agreed to
dismissal of this action and not to pursue a claim based
on Count X of his FAC. (ECF No. 189.) Count X
challenged NDOC's policy of allowing inmates to
possess religious hardcover books without their covers
but otherwise banning all secular hardcover books (ECF
No. 105 at 21-22). The Court subsequently granted [*3]

' Plaintiff went ahead and filed this composite reply without
leave of Court. (ECF No. 253.)
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the parties' stipulation of dismissal on May 6, 2016.
(ECF No. 207.) Plaintiff, however, filed two motions prior
to his Motion for Reconsideration contesting the validity
of the settiement agreement, specifically a Motion for
Judgment on the Pleadings, which was untimely, and a
Motion to Amend or Alter the Judgment ("Motion to
Amend"). (ECF Nos. 201,72 212.) On the latter motion,
Magistrate Judge Cooke issued a Report and
Recommendation ("R&R") denying the Motion to Amend
(ECF No. 224), which this Court then adopted over
Piaintiff's objection. (ECF No. 237 at 2-7.) Plaintiff also
fled a Motion to Enforce the Settlement Agreement
{"Motion to Enforce") (ECF No. 228), which this Court
denied as well. (ECF No, 237 at 7-12.)

lil. MOTION FOR RECONSIDERATION

A. Legal Standard

Although not mentioned in the Federal Rules of Civil
Procedure, motions for reconsideration may be brought
under Rules 59{e) and 60(b). A Rule 60(b) Motion must
be made within a reasanable time and no more than a
year after the entry of the order that the party is seeking
reconsideration of. See Fed, R. Civ. P. 60{ci(1). Under
Rule 60(h), a court may relieve a party from a final
judgment, order or proceeding only in the following
circumstances: (1) mistake, inadvertence, surprise, [*4]
or excusable neglect; (2) newly discovered evidence; (3)
fraud; (4) the judgment is void; (5) the judgment has
been satisfied; or (6) any other reason justifying relief
from the judgment.

A district court should generally leave a previous
decision undisturbed absent a showing of clear error or
manifest injustice. Abada v. Charles Schwab & Co.. Inc.
127 F. _Supp. 2d 1101, 1102 (S.D. Cal. 2000).
Reconsideration is not a mechanism for parties to make
new arguments that could reasonably have been raised
in their original briefs. See Kona Enters. v. Estate of
Bishop, 229 F 3d 877, 890 (9th _Cir.2000). Nor is it a
mechanism for the parties "to ask the court to rethink
what the court has already thought through-rightly or
wrongly." United States v. Rezzonico, 32 F. Supp. 2d
1112 1116 (D. Ariz. 1998) (internal quotation marks and
citation omitted). "To succeed, a party must set forth
facts or law of a strongly convincing nature to induce the

2Plaintiff filed a motion o voluntarily dismiss the Motion for
Judgment on the Pleadings. (ECF No. 210.)

court to reverse its prior decision." United States v.
Westlands Water Dist, 134 F. Supp. 2d 1111 1131

{E.D. Cal. 2001}

B. Analysis

Plaintiff now asks for reconsideration of two aspects of
the Court's prior order: (1} adoption of the R&R's denial
of his Motion to Amend to permit Count X in the FAC to
proceed; and (2) denial of his separate Motion tfo
Enforce the Settlement Agreement ("Motion to
Enforce"). The Court will address each issue in turn
below.

1. Motion to Amend

Plaintiff makes three arguments. First, Plaintiff argues
that Ashker v. Schwarzenegger [*5] (Ashker If) is a
published opinion and is therefore controlling law,
stating that "[{jhe Court may have based decision [sic]
on false fact [sic] that Ashker v. Schwarzenegger is not
valid binding law because it is ‘unpublished.” (ECF No.
238 at 2.) In Ashker M, the Ninth Circuit affirmed the
district court's holding that a blanket ban of hardcover
books in a California prison was unconstitutional.
Ashker I, 339 Fed. Appx. 751, 752 (9th Cir. 2009), affg

Ashker v. Schwarzenegger (Ashker I}, No. C 04-1967
CW. 2006 U.S. Dist. L EXIS 14625, 2006 WL 548725 _at

‘8 {N.D. Cal. Mar. 8 2006). In this Court's order
accepting the Magistrate's R&R, the Court stated that
the basis for denying the Motion to Amend was that the
Prison Legal News ("PLN") Agreement® did not
constitute new evidence and that there was no evidence
to support Plaintiffs assertions that Defendants had
tricked him into settling and foregoing a future claim
based on Count X. (See ECF No. 237 at 5.) The Court
went on to mention that Plaintiff's reliance on Ashker If
was misplaced because Ashker Il is an unpublished
decision and therefore not binding precedent on this
Court. (See id. at 5-6.)

3This is a settlement agreement resulting from Prison Legal
News v. Crawford, Na. 3:00-cv-00373. In that case, Prison
Legal News, a non-profit corporation that publishes a monthiy
joumal of corrections news and analyses, sued the Nevada
Department of Prisons ("NDOP™), alleging that their First
Amendment Rights had been violated. (See Prison Legal
News v. Crawford, No. 3:00-cv-00373-HDM-WGC, Complaint
{ECF No. 1.)) They alleged that the NDOP refused to allow
any mall from Prison Legal News to be delivered to prisoners
who were under NDOP's control. (/d.)

Kristen Cook



Page 3 of 5

2017 U.S. Dist. LEXIS 104897, *5

However, the opinion that Plaintiff cites in his Motion
for [*6] Reconsideration? to hold that the "law of Ninth
Circuit [sic] is that blanket bans of hardbound books are
unconstitutional” is the district court's opinion,” which is
both unpublished and not binding on this court. (ECF
No. 238 at 4.) Moreover, while Plaintiff is correct that
both the district court opinion and Ninth Circuit opinion
in Ashker are "published” as that term is defined
colloguially, in the Ninth Circuit and other federal courts
"published” is a term_of art encompassing only those
court decisions that are published in the Federal
Reporter or its supplement. See Hifton v. Apple Inc., No.
CV 13-7674 GAF (AJWx), 2014 U.S. Dist. LEXIS
184769 2014 WL 10435005, af *4 {(C.D. Cal. Apr. 18,
2014) ("What's more, Speyer can be found only in the
Federal Appendix, and is therefore not binding on the
courts of this Circuit.") (citing 9th Cir. R. 36-3). Thus,
both the district court opinion and the Ninth Circuit's
opinion in Ashker are unpublished: the district court's
opinion is not reported in a Federal Reporter or
supplement and the Ninth Circuit's opinion is reported in
the Federal Appendix. Plaintiffs contention that
Ashker—whether it be the district court opinion or the
Ninth Circuit's opinion affirming the district court's
holding—is published is without merit. There is no clear
error of [*7] facl or law.

Second, Plaintiff contends that NDOC gave no
consideration for his agreement to forego a future claim
based on Count X. (See ECF No. 238 at 5-6.) In this
section of his motion, he also discusses the failure of
this Court to give wamings to pro se litigants on the
rules of contract law. (See /d. at 5.) This argument does
not specifically address any of the six Rule 80(b) factors
noted above. However, the Court will address the merits
of Plaintiff's contention that there was no consideration
given by NDOC for his agreement to forego a claim
based on Count X and that he was not informed of the
procedural rules of conlract law, somehow making the
settlement agreement void. Regarding Plaintiff's second
point, parlies entering into contracts do not have to be
familiar with the rules of contract law in order to
knowingly and voluntarily enter into those contracts.
Regarding Plaintiff's first point, the Court finds that there
was adequate consideration given by NDOC.
Specifically, the various injunctive relief that NDOC

*In his Motion to Amend, Plaintiff identifies both the district
court opinion and the Ninth Circuit opinion affirming the district
court's holding. (See ECF No. 212 at 4-5, 38-48.)

5 Plaintiff attached a copy of the district court's opinion to his
Motion for Reconsideration.

promised to perform pursuant to the settlement

agreement constituted consideration.8

Plaintif's third argument raises a similar issue found in
his Motion to Amend—specifically [*8] that Defendants
misrepresented that the PLN Agreement addressed the
hardecover book issue. (See ECF No. 238 at 7; see also
ECF No. 212 at 2.) The Court will address the merits of
this claim as it appears to be an allegation of fraud
under the Rule 60(b) factors noted above.

In Plaintiffs Motion to Amend, Plaintiff alleged that
during the settlement negotiations, Defendants Baca
and McDaniel "made false representations that the
stipulation between [NDOC] and [PLN] required the
defendants fo change the mailroom administrative
regulations to exclude the hardbound book waiver."”
(ECF No. 212 at 2.) He also claims that Attorney
General Barraclough directed his attention o "the 'fact'
that ‘Director McDanie! was going to use the PLN
Agreement's required changes to mailroom policies to
create a no hardbound bocks policy for both secular and
religious books." (/d.) Plaintiff stated that he relied on
these representations as implying that Ashker H had
been overruled. (See id. at 4.)

In his Motion for Reconsideration, Plaintiff states that
Defendants made a false representation thal the PLN
Agreement addressed hardcover books. However,
based on the allegations in Plaintiffs Motion to Amend,
Defendants stated [*9] that the PLN Agreement
required changes to be made to the mailroom policies,
specifically concerning the processing and distribution of
publications, which necessarily includes books. (See
ECF No. 212 at 28-30.) McDaniel allegedly stated that
during these changes he was going to also include an
amendment to the waiver allowing hardcover religious
texts with their covers removed in order to ban all
hardcover books (see ECF No. 212 at 2, 17), which
would ostensibly render moot Plaintiffs claim that
allowing religious hardcover books and not secular ones

81f NDOC fails to perform on that promise, then this is an issue
Plaintiff should address through a separate motion to enforce
the settlement agreement. Plaintiff is only precluded from
raising the same issues he raised in his prior Motion to
Enforce, meaning that if NDOC fails to perform on some new
issue then Plaintiff has grounds to bring a second motion to
enforce the settlement agreement.

?The waiver allows only religious books that are in hardbound
or hardcover form to have their covers removed. Secular
books in hardbound or hardcover form are still not permitted
even with their covers removed.
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violated his First and Fourteenth Amendment rights.8 In
his Motion for Reconsideration, Plaintiff implies that
these statements and representations were false and
misled him into thinking the PLN Agreement was
somehow relevant. (ECF No. 238 at 7.)

These statements and representations are not clearly
false nor do they amount to fraudulent conduct that
would render the settlement agreement void. As noted
previously, the PLN Agreement requires certain
changes to be made to NDOC's mailroom policies
regarding the processing of publications. If NDQOC
decides o add additional changes at that time as well,
then they are permitted to do so. Moreover, the [*10]
law that Plaintiif cites in his Motion for Reconsideration
about psychological coercion is inapposite; he cites to
Miranda v. Arizona, 384 (J.S. 436, 86 S, Ct. 1602, 16 L.
Ed. 2d 694 (1966}, which concerns psychological
coercion in the context of police custody and
interrogation, not when negotiating a contract. (ECF No.
238 at 7.) Thus, the PLN Agreement was mentioned
because it required general changes regarding the
processing of publications, and NDOC officials planned
to change the hardcover book policy to an outright ban
upon making those changes.?

For the aforementioned reasons, the Court denies
Plaintiffs Motion for Reconsideration concerning the
portion of the Court's order addressing Plaintiff's Motion

8This does not render moot a claim that 2 ban on all
hardcover books in NDOC is unconstitutional, but this was not
Plaintiff's claim in his FAC (Count X). (See ECF No. 105 at 21
("[tihe following civil rights has been violated; First
Amendment prohibition of endorsing religious book over
secular” and "[the Fourteenth Amendment requires equa!
application of the laws to all classifications of persons and
legal activity”).) However, Plaintiff's belief that McDaniel's
ability to ban all hardcover books implied that Ashker /f was no
ionger good law is not an affirmative misrepresentation an
McDaniel's parl requiring this Court to void the setilement
agreement. Plaintiff's decision to settle, which requires him not
lo bring any claims against NDOC “relating to issues or claims
arising from the disputes and those claims asserted, or which
could have been asserted” (see ECF No. 233-2 at 7), is an
unfortunate misunderstanding based on Plaintiff's assurnption
that McDaniel could only issue a total ban on hardcover books
if the law allowed it

9Because the PLN Agreement allows NDOC to consider
safety and security concerns when changing its policies, from
NDOC's point of view the change to an outright ban on
hardcover books was "sanctioned" by the Agreement. (See
ECF No. 212 at 17.)

to Amend.

2. Motion to Enforce the Settlement Agreement

Plaintiff raises three issues relating to his Motion to
Enforce (ECF No. 228). The Court retains jurisdiction
over enforcement of the settlement agreement,1? and
will address these issues.

First, Plaintiff states thal his prior motion raised the
complaint that his RRT application had not yet been
responded to and not that the application had not yet
been granted. (ECF No. 238 at 8-9.) Based on
Defendants’ response, Plaintiffs RRT application was
rejected one day after he filed his Motion for [*11]
Reconsideration. (See ECF No. 248 at 8-9; see also
ECF No. 248-3 at 2.) Therefore, this issue has been
rendered moot.

Second, Plaintiff states that "the OP 722 was promised
to be made available on or about April 23 [sic] 2016 [sic]
it was not issued on that date[j [and] it is still not issued.”
(ECF No. 238 at 10.) This claim is different from the
claim he raised in his Motion to Enforce, where Plaintiff
complained about inmates’ lack of access to research
computers and the failure of the binders fo include
adequate case law. (See ECF No. 228 at 5.) Plaintiff is
essentially asking the Court to reconsider an earlier
ruling based on unrelated disputes having to do with OP
722. To the extent Plaintiff contends that NDOC failed to
implement OP 722 within the time frame promised in the
settlement agreement, Plaintiff must bring a new rmotion
to enforce the settlement agreement.

Third, Plaintiff states that no Spanish AA meetings have
been put in place. (See ECF No. 238 at 10.) This is
distinct from the issue concerning Spanish AA meetings
raised in his Motion to Enforce, which specifically
targeted Chaplain Stogner's and other NDOC staff's
alleged obstruction in setting up the schedule for [*12]
the AA meetings. (See ECF No. 228-1 at 26.)
Defendants respond that the reason for a lack of
Spanish AA meetings is that Plaintiff has failed to find a
non-inmate volunteer to lead the sessions. (ECF No.
248 at 9.) To the extent that this disagreement concerns
who is respensible for finding and selecting the non-

WWSection IV of the agreement zllows Plaintiff 1o make a
motion to the Court to reopen this case and seek enforcement
of the agreement's terms for two years following the date that
the agreement is fully executed. (ECF No. 199-1 at 7.) The
agreement was signed in April of 2016. (See id. at 10.)
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inmate volunteer to lead the Spanish AA meetings, this
is a distinct issue that Plaintiff must raise in a8 new
molion to enforce the settlement agreement.

The Court therefore declines to reconsider its order
concerning Plaintiffs Motion to Enforce but grants
Plaintiff leave to file a new motion to enforce the
settlement agreement.

IV. MOTION FOR LEAVE (ECF No. 246}

Plaintifi requests leave to supplement his Motion for
Reconsideration "due to the oppressive restrictions on
the amount of time an inmate may do legal research at
Nerthern Nevada Correclion Center.” (ECF No. 246 at
1.) The issues raised in Plaintiffs Motion for
Reconsideration have been thoroughly briefed and more
legal research will not be helpful to the Court's
cansideration. Accordingly, Plaintiff's Motion for Leave is
denied.

V. OBJECTION (ECF No. 247)

Plaintiff objects to this Court's order wherein it
certified [*13] to the Ninth Circuit that "any in forma
pauperis appeal from its order denying the motion to
amend judgment . . . would not be taken in good faith"
and, therefore, "Plaintiffs in forma pauperis status
should be revoked on appeal.” (ECF No. 245 at 1.)
However, 1o the extent Plaintiff disagrees with the
Court's certification, the proper recourse is to file a
motion to proceed in forma pauperis with the court of
appeals.'!

Thus, Plaintiffs Objection to this Court's certification of
denial of forma pauperis status on appeal is averruled.

Vi. MOTION FOR COMPOSITE REPLY (ECF No. 252)

Plaintiff requests leave of court to file late replies
regarding his Motion for Reconsideration and his Motion
for Leave. (ECF No. 252 at 1.) Plaintiifs motion is
granted.

' Federal Rule of Appellate Procedure 4(a)(5) permits a
party to file a motion to proceed on appeal in forma pauperis in
the court of appeals within thirty {(30) days after service of the
district cour's notice denying In forma pauperis status on
appeal.

VIl, CONCLUSION

The Court notes that the parties made several
arguments and cited to several cases not discussed
above. The Court has reviewed these arguments and
cases and determines that they do not warrant
discussion as they do not affect the outcome of the
pending motions.

The Court therefore orders that Plaintiffs motion for
reconsideration (ECF No. 238) and motion for leave to
file a supplemental brief (ECF No. 246) are denied. The
Court [*14] overrules Plaintiffs Objection (ECF No.
247). The Court grants Plaintiff's motion for leave to file
a composite reply (ECF No. 252).

DATED THIS 7th day of July 2017.
fsf Miranda Du
MIRANDA DU

UNITED STATES DISTRICT JUDGE
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